NABIAP-20-15
RESOLUTION OF THE
NAABIK’ IYATI’ COMMITTEE OF THE
NAVAJO NATION COUNCIL
23%° NAVAJO NATION COUNCIL—FIRST YEAR, 2015

AN ACTION

RELATING TO NAABRIK’ IYATI’ COMMITTEE; ESTABLISHING THE
NAABIK’ IYATI’ SIHASIN FUND SUBCOMMITTEE

BE IT ENACTED:

Section One. Findings

N
A.
~ B.
'~
C.
D.
E.
~

The Navajo Nation Council gave the Naabik’iyati’ Committee
the authority to delegate its authority as appropriate for
efficiency and streamlining of government process to
appropriate entities. 2 N.N.C. § 701(B) (2012) see also CO-
45-12.,

Naabik’iyati’ Committee may establish a subcommittee that
consists of committee members which the committee selects.
2 N.N.C. § 186 (2012) see also C0O-45-12.

On December 23, 2014 the Navajo Nation Council established
the Sihasin Fund and the Navajo Nation President signed the
enactment into law on December 31, 2014 . See CD-68-14
attached as Exhibit A.

The Sihasin Fund is established for the purpose of providing
“financial support and/or financing for 1) the planning and
development of regional infrastructure supporting economic
and community development, including housing, within the
Navajo Nation, and; 2) education opportunities for members
of the Navajo Nation, 3) 1leveraging the Fund by way of
guaranteeing loans, match funding, direct funding in part,

and other weighted uses of the Fund shall be favored over
direct funding in whole.” CD-68-14 enacting 12 N.N.C. §

2502.

The Office of the S8peaker sponsored public hearings across
the Navajo Nation to receive input from Navajo citizens on
how the Sihasin Fund should be used for the benefit of the
Navajo Nation. Summary of Public Hearings attached as
Exhibit B.

Page 1 of 3



NABIAP-20-15

E. It is incumbent on the Navajo Nation Council to continue the
discussion relative to the Sihasin Fund and its purpose as
established in CD-68-14, enacting 12 N.N.C. § 2502.

Section Two. Naabik’iyati’ Sihasin Fund Subcommittee

Establishment

A. The Navajo Nation establishes the Naabik’iyati’ Sihasin Fund
Subcommittee to review and evaluate the Public Hearing
comments and recommendations from the Navajo People.

B. The Navajo Nation establishes the Naabik’iyati’ Sihasin Fund
Subcommittee to recommend to the Naabik’iyati’ Committee and
Navajo Nation Council financial support and/or £financing
plan(s) for the purposes designated in CD-68-14, enacting
Title 12, Section 2502.

C. The Naabik’iyati’ Sihasin Fund Subcommittee shall consist of
the following members the Navajo Nation Council:

Hon. Mel R. Begay, Fort Defiance
Hon. Nelson BeGaye, Chinle

Hon. Tom Chee, Northern

Hon. Seth Damon, Eastern

Hon. Davis Filfred, Northern
Hon. Lee Jack, Sr., Fort Defiance
Hon. Jonathan Perry, Eastern
Hon. Waltexr Phelps, Western

Hon. Nathaniel Brown, Western
Hon. Otto Tso, Western

Hon. Leonard Tsosie, Eastern
Hon. Kee Allen Begay, Chinle

D. The Naabik’iyati’ Sihasin Fund Subcommittee, by majority
vote, shall select a chairperson and vice-chairperson at
their first meeting. The chairperson and vice-chairperson
shall serve at the Subcommittee’s pleasure; replacement
shall be by majority vote.

E. The Naabik’iyati’ Sihasin Fund Subcommittee shall establish
a regular meeting day(s) of the month.

F. The Naabik’iyati’ Sihasin Fund Subcommittee shall present a

report to the Navajo Nation Council by its Summer Session
and shall present a final version for consideration by the
Fall Session of the Navajo Nation Council.
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Section Three. Subcommittee Term

The Naabik’iyati’ Sihasin Fund Subcommittee shall exist until
their assigned tasks are completed and shall report on the
recommendations to the Naabik’iyati’ Committee and the Navajo
Nation Council.

Section Four. Directives

A. The Speaker’s Chief of sStaff shall assign one staff
assistant or policy analyst to assist the Naabik’iyati’
Sihasin Fund Subcommittee.

B. The Legislative Services’ Executive Director shall assign
two Office of Legislative Services’ staffers to assist the
Naabik’iyati’ Sihasin Fund Subcommittee.

C. The Speaker shall determiné a Subcommittee budget and
identify the funds.

D. The Naabik’iyati’ Sihasin Fund Subcommittee shall hold a
work session two weeks prior to the Navajo Nation Council’s
Summer Session to update the Delegates.

CERTIFICATION

I hereby certify that the foregoing resolution was duly
considered by the Naabik’iyati’ Committee of the 23 Navajo
Nation Council at a duly called meeting in Window Rock, Navajo
Nation (Arizona), at which a gquorum was present and that the
same was passed by a vote of 13 in favor and 1 opposed, this 9"
day of April, 2015.

\—/

Mel R. Beggay, (hairperson Pro Tem
Naabik’iyati™ Committee

~ Motion: Honorable Davis Filfred
-Second: Honorable Benjamin Bennett
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RESOLUTION OF THE
NAVAJO NATION COUNCIL

22nd RAVAJO NATION COUNCIL -~ Fourth Year, 2014
AN ACTION

RELATING TO LAW AND ORDER, BUDGET AND FINANCE, AND NAABIK'IYATI'
COMMITTEES AND NAVAJO NATION COUNCIL; ENACTING “THE NAVAJO
NATION TRUST SETTLEMENT ACT OF 2014” BY AMENDING TITLE 12 OF THE
NAVAJO NATION CODE AND ESTABLISHING “WrHE SIHASIN FUND” TO
INCLUDE THOSE SETTLEMENT MONIES RECEIVED FROM THE UNITIED STATES
THROUGH SETTLEMENT OF NAVAJO NATION v. UNITED STATES, No. 06-
945i, AND THOSE MONIES RECEIVED THROUGH FUTURE SETTLEMENT OR -
JUDGEMENT OF OTHER LITIGATION BROUGHT AGAINST THE UNITED STATES
FOR ITS FAILURE TO ENSURE THAT THE NAVAJO NATION RECEIVES ALL
FUNDING OWED TO IT VIA THE UNITED STATES’ TRUST AND FIDUCIARY
RESPONSIBILITIES TO THE NAVAJO NATION

BE IT ENACTED:
Seetion 1. Findings
‘The Navajo Nation Council hereby finds that:

A. As recognized in the Navajo Tribe’s Treaty of 1848 with the
United States, 9 Stat. 974, 974-75 (Sept. 9, 1849), as well
as in numerous decisions of the United States Supreme Court
and defined in a range of federal public laws, statutes and
regulations, the United States holds ceded Navajo tribal
lands in trust for the collective benefit of the Diné.

B. In exchange for the cesgsation of Navajo tribal lands, the
United States assumed the duties and responsibilities of a
trustee for the tribal land and resources of the Navajo
Nation. In its capacity as trustee for the Nation, the
United Stated has a continuing fiduciary obligation of the
highest order to properly manage and account for the
Nation’s interests in tribal trust lands and the attendant
natural resources, including the income and revenue derived
from such interests, with the greatest skill and care
pogsessed by the trustee.

‘Page 1 of 16



Cb-68-14

Through the enactment of various federal laws and statutes,
Congress delegated the duty and authority to approve
encumbrances and conveyances of interests in tribal trust
lands to the Secretaxry of Interior (*Secretary”). The
specific terms and conditions under which the Secretary
makes such encumbrances and conveyances are established
through federal laws and statutes which generally reguire
that compensation be paid to the tribal govermment for the
use of trxibal trust lands.

Céngress 'CGhargéd “the’ Seécretary with' the “exercise of  the:
United States’” trustee duties including its fiduciary
obligations to collect income and revenue generated through
the use of tribal trust lands and natural resources, as
well as the obligation to properly deposit that. income and -
revenue in the United States’ Treasury and other depository
institutions for the benefit of the particular tribe.
Congress also required that the Secretary invest tribal
trust funds, regardless of source, and that the interest
earnings accrue to the benefit of the particular tribe.

Under Congress’ charge, the Secretary assumed trustee
regponsibilities for the management and administration of
the Nation’s tribal trust lands and natural resources, as
well as the collection, deposit and investment of the
revenue and income generated by those tribal trust lands

and resources. Under the management of the Secretary, the
Nation’s tribal trust 1lands have generated income and
revenue through, awong others, timber sales; right-of-way

payments; grazing and agricultural 1leases; coal, uranium,
vanadium, sand & gravel, and oil & gas bid deposits,
bonuses, rents, leases and royalty payments; and judgments
paid to the Nation stemming from such activities.

The Secretary’s trustee responsibilities extend to its
continuing fiduciary obligation to formally account for all
aspects of federal management of the Nation’s tribal trust
lands and natural resources, including the administration
of the Nation’s tribal trust funds. The United States’
trustee respensibilities, as exercised through the
Secretary, encompass its comprehensive duty to ensure that
the Nation’s tribal trust lands and resources and trust
funds are protected, preserved and properly administered
and invested, as well as discrete duties to maintain
adequate records with respect to the trust property; ensure
adequate systems and controls to guard against error or
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dishonesty; and provide regular and formal accountings to
the Nation as the tribal trust beneficiary.

Between 1950 and 1983, the Nation filed six separate
Jawsuits against the Secretary, Department of Interior
(*Interior”) and United States alleging various violations
of the Unites States’ trustee responsibilities relating to
mismanagement of trust funds and mismanagement of certain
of the Nation’s tribal trust lands and natural resources.
These lawsuits, Docket Numbers 69, 299 and 353 in the
Indian Claims Commission and Docket Numbers 256-69, 377-70
and 588-83L in the U.S. Court of Claims, were resolved by
four different settlements. Docket Number 353 as well as
Docket Numbers 69 and 299 in part were settled in 1982.
The remainder of Docket Numbers 69 and 299, as well as all
of the Court of Claims dockets, were settled through three
additional settlements in 1987.

Numerous federal agencies, including the Inspector Genexal
for the Department of the Interior and the United States
General Accounting Office, found that over the course of

the -last century there were massive and long-standing

problems with the Interiors’ management and administration
of Indian trust funds. After a series of oversight
hearings focused specifically on Interior’s management of
Indian trust £funds through its Bureau of Indian Affairs
(*BIA"), Congress publically condemned Interior’s
management and administration practices. See Misplaced
Trust, Bureau of Indian Affairs Mismanagement of the Indian
Trust Fund, H.R. Rpt. No. 102-499 (1992). In its 1992 post-
hearing report Congress found that

“Scores of reports over the vyears by the Interior
Department’s 1Inspector General, the U.S. GCeneral
Accounting Office, the Office of Management and
Budget, have documented sigmificant, habitual problems
in BIA’s ability to fully and accurately account for
trust fund moneys, to properly discharge its fiduciary
responsibilities, and to prudently manage the trust
funds.” [Id. at 2].

In that same 1992 report, Congress also expressly Ffound
Interior’s

*[Aldministration of Indian trust funds to be: Grossly
inadequate in numerous important respects. The Bureau [of

Indian Affairs] has failed to accurately account for trust
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fund moneys. Indeed, it cannot even provide account
holders with meaningful periodic statements on their
balances. It cannot consistently and prudently invest
trust funds and pay interest to account holders. It does
not have consistent written policies or procedures that
cover all of its trust fund accounting practices. Under
the management of the Bureau of Indian Affairs, the Indian
trust fund is equivalent to a bank that doesn’t know how
much money it has.” [Id. at 56].

While the Corgréseional ovetrsight hearings identified that
Interior’s management and administration of tribal trust
funds resulted in losses to the Tribe(s), the exact extent

. of such losses was unknown to the Tribe(s), including the

Nation, because Interior failed to provide the Tribe(s)
with an accounting of their tribal trust funds. See
Misplaced Trust, H.R. Rpt. No. 102-499 at 37-41. Interior
further failed to wmaintain accurate bovks and records of
account, lost and destroyed relevant trust account records,
failed or refused to disclose known losses to the trust
beneficiaries, failed or refused to reimburse trust
benaficiaries for losses to their trust funds. Id. '

Through Pub. L. No. 100-202, 101 Stat. 1329, December 22,
1987 (*1987 Act”), Congress mandated Interior to audit and
reconcile tribal trust funds and provide individual tribes
with a formal accounting of such funds. Congress
reaffirmed these mandates in three (3) subsequent statutes
and further required that Interior certify, through an
independent party, the results of the reconciliation of
tribal trust funds.

At the time of the 1992 Congressional oversight hearings,
Interior had not fully complied with the mandates of the
1987 Act and on October 25, 1994, Congress enacted the
American Indian Trust Fund Management Reform Act, codified
at 25 U.S8S.C. 8§ 4001-61. Under this Act, Congress
recognized the United States’ pre-existing trust
responsibilities, and charged Interior with additional
responsibilities to ensure proper discharge of the trust
responsibilities of the United States, including the duty
to provide periodic, timely accountings of trust funds to
tribal and individual Indian beneficiaries, and the duty to
cause an annual audit of all trust funds to be conducted.
25 U.S.C. § 4011; 25 U.S.C. § 162a(d).
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In the early 1990s, Interior contracted the Arthur Andersen
accounting firm to provide a reconciliation, as opposed to
an actual audit, of certain tribal trust fund accounts. 1In
1995, a report prepared by Arthur Andersen was delivered to
the Nation. This report (generally referred to as the
“Andersen Report”) attempted to provide an aceounting for
Navajo tribal trust funds held and administered by B.I.A.
from 1972 through 1992.

The Andersen Report, which was mnot certified by an
independent party as mandated by Congress, expressly states
that the work done does “not constitute an audit made in
aceordance with denerally accepted auditing standards.”
The Andersen Report was strongly criticized by the United
States General Accounting Office . (“GAO”). In a report to
the Senate Committee on Indian Affairs, GAO identified that
the Andersen Report does not reflect reliable, accurate or
complete accountings of a tribe’s trust funds, for among
other reasons: (a) the report was not conducted pursuant to
generally accepted accounting principles, but was based on
procedures defined by the B.I.A., which imposed limitations

‘on the scope of the work and made changes in methodologies

over the course of the project that were not disclosed to
the Tribe(s); (b) the report was premised on the erronecus
assumption that an accounting of trust funds could be done
based on review of information recorded in the B.I.A.'
accounting system, without determining whether all receipts
or income due had been collected and properly recorded and
therefore fails to address the possibility that materially
significant transactions were not recorded by the B.I.A. or
that the information as recorded by the B.I.A. was
inaccurate or in error; (c) the report does mnot disclose
adjustments that were recommended by Arthur Andersen but
which the B.I.A. did not accept and input; (d) the report
expressly fails to address many transactions  where
accounting records could not be located. See United States
General Accounting Office, Report to Senate Committee on
Indian Affairs, Tribal Reconciliation Results, GAO Report
No. B-266127, May 3, 1996.

In 1995, the Secretary asked tribal govermments, including
the Nation, whether the Tribe would accept the findings of
the Andersen Report as a full and complete accounting of
their tribal trust funds, and whether the Tribe would
accept the balances of its tribal trust funds as reflected
in the Andersen Report as settlement of tribal trust fund
mismanagement claims. Arthur Anderson had speculated that
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the Nation’s financial or trust fund claims for the period
of 1872 to 1982 could be settled in the range of $28
million to $52 millioh. The Nation, through . its Division
of Finance and Office of the Controller, did not accept the
Andersen Report as a full and complete accounting of the
Nation’s tribal . trust funds, nor did they accept the
balances of the Nation’s tribal trust funds reflected in
the report. The actions of the Office of the Controller
preserved the Nation’s rights . to Dbring subsequent

"litigation ~against the United States, such as,  Navajo
© Nation vy United”States; Noi*+06-945L,  for: mismanagement of

the Nation’s tribal trust funds and tribal trust resources.

To protect the rights of tribes until accountings of their
trust funds could be completed by Interior, Congress
provided, in each Interior Department Appropriations Act
gsince 1990 to at least 2006 that *“the statute of
limitations shall not commence to run on any claim
concerning losses to or mismanagement of trust funds until
the affected tribe or individual Indian has been furnished

‘with an accounting of such funds from: which the [tribe as]

beneficiary can determine whether there has been a loss.”
See, e.g., Act of November 5, 1990, Pub. L. No. 101-512,

104 Stat. 1915, As of the end of October 2006, the
Secretary had not provided +the Nation with a full
accounting of its tribal trust funds. The Interior

Department Appropriations Acts’ provisions delaying the
start of the statute of limitations only applied to c¢claims
concerning mismanagement of the trust funds and did not
apply to claims concerning mismanagement of @ the actual
trust resources.’

On November 1, 2006, the 20th Navajo Nation Council
unanimously passed Legislation No. CN-57-06 authorizing the
Navajo Nation Attorney General to file a lawsuit against
the United States for the alleged breach of its fiduciary
duties to the Nation arising under treaties, executive

orders, public laws, statutes, regulations and contracts
due to its mismanagement of the Nation‘s tribal trust
agsets, including tribal trust funds and select tribal
resources, specifically excluding water and assets held in
trust for individual ©Navajo members. Navajo Nation
President, Joe Shirley, Jr., signed Legislation No. CN-57-
06 into law on November 13, 2006.
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On December 29, 2006, the Nation, under the 2 N.N.C. §
1964 (F) authorities of its Attorney General, filed suit
against the United States in the United States Court of
Federal Claims seeking monetary damages from the federal
government for its mismanagement of the Nation’s tribal
trust resources and tribal trust funds. The lawsuit is
captioned Navajo Nation v. United States, No. 06-945L, and,
depending on the particular tribal trust resource at issue,
generally spans the peried from August 14, 1946 to the
present.

The Court of Federal Claims is the only trial court with

.jurisdiction to hear claims against the United States for

monetary <relief exceeding $10,000.00. The Court is,
nonetheless, a court of limited jurisdiction and lacks
authority to adjudicate tribal or individual Indian
monetary claims against the federal government for perieds
prior to August 14, 1946.  The Indian Claims Commission,
which is no longer in existence, was the forum available
for tribal or individual Indian monetary claims for periods
prior to August 14, 1946.

Between 1895 and the beginning of 2007, over one hundred
(100} tribal governments had filed lawsuits against the
United States analogous to. Navajo Nation v. United States,
No. 06-945L. As was the practice in the majority of Court
of Federal Claims’ tribal trust mismanagement cases, the
trial judge referred the Nation’s lawsuit to Alternative
Dispute Resolution (“ADR”) to determine whether the case
could be resolved without the length and expense of formal
litigation and discovery. In October of 2007, the Nation
and the United States voluntarily agreed to stay the
litigation and pursue settlement under the supervision of a
federal ADR judge appointed by the Court of Federal Claims.
In February of 2008, the Court issued a Confidentiality
Agreemeént and Protective Order (“CAPO”) restricting both
parties’ dissemination of settlement communications and .
materials. '

In July of 2012, the Court of Federal Claims trial judge
lifted the stay for ADR and Navajo Nation v. United States,
No. 06-945L, returned to active litigation. The litigation
was bifurcated into two phases, with Phase I concerning the
trust fund mismanagement claims and Phase II concerning the
trust resource mismanagement claims. Undexr this
bifurcation, the parties agreed to fully litigate Phase I
claims before commencing any discovery and pre-trial
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motioning on Phase II claims. The Court set an expedited
fact discovery deadline of May 2014 for the Phase I clalms
with a trial expected sometime in 2015.

once the Court established the Phase I discovery deadline,
the United States’ attorneys aggressively pursued extremely
bréad discovery requests  requiring the Nation to produce '
massive volumes of tribal documents. The Nation’s Office
of the Attorney General determined that additional legal
resources were needed to meet the aggressive trial calendar
and handle both offensive and defensive discovery while
also pursuing negotiations in ADR. To provide the
additional legal resources needed, the ©Office of the
Attorney General retained additional outside legal counsel,
BuckleySandler LLP, for .the Nation as substitute lead
counsel.

Once BuckleySandler was retained, the Nation’s attorneys
expedited discovery and litigation preparation efforts for
a Phase I trial predicted to commence in early 2015,
enlisting the efforts of over 35 attorneys over the course
of the 1litigation efforts. As part of these efforts, a
rotating team of attorneys were assigned to work on the
Navajo reservation to preserve, gather, organize and review

- millions of. pages of Navajo Nation récords in response to

the United States’ discovery demands and to interview
potential witnesses. Over all, the Natilon’s attormeys
reviewed millions of ©Navajo and federal government
documents, totaling more than seven million pages, and
interviewed or deposed dozens of current and former tribal
and federal ~govermment officials and employees. The
Nation’s attorneys also served additional focused written
distovery demands on the United States’ government and
filed motions based on the failure of the United States to
timely provide documents and depositions previously
requested by the Nation. '

During the expedited trial preparation efforts, the
Nation’s attorneys continued to engage the United States’
attorneys in confidential settlement discussions under the
supervision of the ADR judge and in June of 2013, the
United States made its first formal proposal to settle
Navajo Nation v. United States, No. 06-945L, before the
trial commenced. Pursuant to his 2 N.N.C. § 1964(F)
authorities, the Nation’s Attorney General and outside
legal counsel rejected the settlement proposal as
substantially insufficient. -
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6n September 26, 2013, the Naabik iyati’ Committee of the
Navajo Nation Council passed NABIS-42-13 creating a Trust
Mismanagement Litigation Task  Force (“Task  Forece”),
composed of Council Delegates, from each agency and each
standing committee, as well as Presidential appointees, to
aggist and consult with the Navajo Nation 0Office of the
Attorriey General, Department of Justice, outside legal
counsel and the Office of the Navajo Nation President &
Vice-President in evaluating whether any proposals put
forth by the United States to settle Navajo Nation v.
United States, No. 06-945L, were in the best interests of
the Nation.

Betweenn June of 2013 and mid May of 2014, the United States
made six (6) formal settlement proposals to the Nation.
After evaluation by the Nation’s attorneys, the Task Force,
arid- the Office of the President and Vice-President, each of
the United States’ settlement proposals were rejected as
unacceptable, insufficient and not in the best interests of

the Nation. On May 16, 2014, the United States made a -

settlement offer ‘that was acceptable to the Nation’s
Attorney General, outside legal counsel, the Task Force and
the Office of the President & Vice-President as being in
the best interests of the Navajo Nation. ©On May 30, 2014,
the settlement was adopted by the Navajo Nation Council
through Resolution No. CMY-28-14 and signed into law by the
President of the Navajo Nation on June 4; 2014.

This settlement secures redress and resolution to the
historical wmismanagemént of the Navajo Nation’s trust
assets by the United States. Under the terms of the

‘gsettlement agreement, the Navajo Nation dismissed its

pending lawsuit and in return received a payment of $554
million, as well as non-monetary benefits, from the United
States. Under the agreement, the United States also commits
to providing the Nation with all required reports of assets
that continue to be held in trust for the benefit of the
tribe and its members. The settlement sgpecifically does not
settle claims concerning the Nation’s water vrights or
concerning environmental or health impacts f£rom historical
uranium mining ~or ©processing on or near the Navajo
regervation. It also does not settle any claims held by
individual Navajo members, and only settles claims held by
the Navajo Nation as a tribal government.
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The $554 million settlement is the highest payment by the
United States in any trust mismanagement breach of trust
case filed by a tribe against the United States. Moxe than
70° other tribes have already 1litigated to Jjudgment or
gettled claims against the United States, but even the
highest recovery by another tribe is still<more than $170
million less than the amount the Navajo Nation will receive
to resgolve its claims. The vast majority of tribes received
less than $20 million.

The --settlement - resolves many. serious risks raised . by the
United States 1in its defense that the Nation would
potentially face if it continued to pursue its claims
through litigation. For instance, it resolves the risks
from the United States’ numerous affirmative déefenses
wherein the United States argued, based on the language of
prior settlement documents, that the vast majority of the
Nation’s claims had already been addressed in prior
settlements or were barred by the statute of limitations,
and that the Nation was precluded from raising those claims
now. The United States also argued that the Nation was
unable to prove its claimed. damages. The position of the
United States was that based on recent decisions from the
United States’ Supreme Court in Indian breach of trust
cases that any victory. by the Nation at trial would
ultimately be reversed by the Supreme Court, much like what.
the Nation has experienced in past cases.

The settlement also resolveé the risk that the Nation would
not actually receive .any money damages until a decade or

~more after being awarded damages because of the lengthy

appeals  process. Any such money damages would not earn
interegt during the appeals process. The settlement ensures
that the Nation can use and invest the money now rather
than continue to spend money to litigate and prove damages,
especially given that many of the documents relevant to the
cage have been lost or destroyed, and many witnesses
relevant to the case have passed away or no longer recall
details concerning the funds and resources at issue.

During the many decades that the United States was in
breach of its fiduciary duties to the Nation and engaged in
the mismanagement of the Nation’s tribal trust assets and
resources, the tribal government was without sufficient
funds to provide basic services and amenities to the Dine’
of past generations. The tribal government was also without
funds to develop an infragtructure within the four sacred
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mountains that would support the growth and development of
opportunities crucial for the prosperity of future
generations of Diné.

FF. Between October 6, 2014 and November 8, 2014 the Office of
the Speaker held seven (7) public hearings, as directed by
the Navajo Nation Council’s Naabik’iyati’ Committee on July
10, 2014, to receive input from Navajo Nation members on
how the settlement proceeds should be used and/or invested.
During that same time period the Office of the President &
Vice-President held five (5) town hall meetings for a
similar purpose.

GG. The following amendments to the Navajo Nation Code are in
the best interest of the Nation and consistent with the
collective wishes expressed by its members. These
amendments are intended to ensure that the net proceeds
from the redress of the United States breach of its
fiduciary duties and mismanagement of the Nation’s tribal
trust assets and resources buttress the planning and
development of regiomnal infrastructure supporting economic
and community development, including housing, within the
Navajo Nation, as well as support education opportunities
for Navajo members, egsential to prevent sacrifices endured
by past generations of the Dine’ from being revisited on
future generations.

' Section 2. Purpose of the Navajoc Nation Breach of Trust

Settlement Act of 2014

Under the authorities of 12 N.N.C. § 820 (K), this Act

‘clarifies and designates that the nét proceeds received from the

settlement of Navajo Nation v. United States, No. 06-945L, and
other litigation against the United States for breach of its
fiduciary responsibilities are not projected revenues as used in
the Navajo Nation Appropriations Act, 12 N.N.C. § 800 et seq.,
and other provisions of the. Navajo Nation Code and shall not be
deposited into the Nation’s General Fund or Unreserved,
Undesignated Fund BRalance (“UUFB”)}. Instead such monies shall be
deposited into the Navajo Nation Sihasin Fund and managed and
invested to provide for the planning and development of regional
infrastructure supporting economic and community development,
including housing, within the ' Navajo ©Nation, as well as
education opportunities for Navajo members of this and future
generations.
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TITLE 12. FISCAL MATTERS

CHAPTER 24. HISTORICAL TRUST MISMANGEMENT LITIGATION TRUST FUND

¥k k ke

§ 2401. Establishment

*k kk

TITLE 12. FISCAL MATTERS

CHAPTER 25. NAVAJO NATION SIHASIN FUND

§ 2501. Establishment

- There is established the “Navajo Nation Sihasin Fund

(hereinafter “Fund”).

A. The Navajo Nation Council hereby designates that
the net proceeds and earnings thereon received by the
Navajo Nation through settlement o©f  the litigation

- captioned Navajo Nation v. United States, No. 06-945L,

shall be deposited into the Fund. additional deposits,
when duly designated, may be made to the Fund from the net
proceeds of settlement or Judgment awards of ° other
litigation brought against the United States concerning its
failure to ensure that the Navajo Nation received all funds
due and owing under the United States’ trust obligations

and fiduciary duties.
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B. Proceeds from sgettlements shall not be deemed as
projected revenues subject to statutory set-asides under
Title 12 of the Navajo Nation Code unless otherwise
designated by the Navajo Nation Council.

C. The Navajo Nation Council may make additional
appropriations to the Fund from any other sources of
fevenue that become available to the Navajo Nation.

D. Any money deposited in or appropriated to the
Fund, regardless of source including earnings thereon,
shall be used only as provided in this Chapter.

E. The Fund shall be a continuing account and shall
not lapse on an annual basis pursuant to 12 N.N.C.  §

S Y N A U

820(N) .

§ 2502. Purpose

- A. The purposes of this Fund are to provide financial
support and/or financing for: :

1. the planning and development -_ of regional
infrastructure supporting economic and = community
- development, including housing, within the - Navajo

Nation; and

2. education opportunities for members of the Navajo
Nation. ' '
B.  Leveraging the Fund By way of guaranteeing loans,

match funding, direct funding in part, and other
waeighted uges of the Fund shall be favoxed over direct
funding in whole.

§ 2503. Investment of the Fund

All monies deposited in the Fund shall be invested as soon
as practical in accordance with:

A, The degree of care exercigsed by reasonable and
prudent managers of investments intended to
produce maximum growth of the investments with a
high degree of safety; and
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B. Specific investment objectives and policies as
formally adopted by the Naablkflyatl’ Committee
of the Navajo Nation Council.

§ 2504 Pefinition of Fund -Principal and'Income

A. *Fund Principal” shall consist of all deposits made to
the Fund pursuant to § 2501 of this Chapter.

B. *“Fund Income” ghall consist of all earnings {interest,
dividends, - ete.) - - generated '~ and- - realized by  the
princ¢ipal of the Fund.

ixpenditure of the Fund

A, With the exception of outstanding and accrued
litigation costs, the Fund Principal and Income shall
not be expended except pursuant to a Fund Expenditure
Plan consistent with the purposes set forth in § 2502
of this Chapter and adopted by a two-thirds (2/3) vote
of all members of the Navajo Nation Council.

B. Expenditures for outstanding and accrued litigation
costs shall be approved by the Law & Order and Budget
& Finance Committees upon the recommendations of the
Attorney General and Controller of the Navajo Nation.

C. Until such time as the PFund Expenditure Plan is duly
adopted, all Fund Income shall be deposited in the
Fund and added to the Fund Principal.

§ 2506 Annual audited reporxrt

The Fund shall be audited annually. Within 120 days of the
end of each fiscal vyear, an audit report shall be
distributed to the membexrs of the Navajo Nation Council.

The report shall be written in easily understandable

language. The report shall include financial statements, a
statement of the amount of money received by the Fund from
each investment during the period, a statement. of

investments of the Fund including an appraisal at market

value, a description of Fund investment activity during the
period covered by the xeport, a statement of the Fund

performance and information relevant to the management of

the Fund.
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§ 2507 Expenses

All expenses directly associated with the administration
and management oOf the Fund shall be paid from the Fund
income as approved by the Naabik’/iyati’ Committee of the
Navajo Nation Council. Such expenses  shall inelude
intvestment advisoxy and management fees, ‘audit costs and
other related expenses, all pursuant to duly approved
conitracts pursuant to Navajo Preference for such services.

§ 2508 Amendments

Ay section(s) herein may be amended by a ninety percent
(90%) vote of the Ffull membership of the Navajo Nation
Council and signature of the President of the Navajo

Nation.
* %k x
Section 3. Effective Date
The Act is effective upon its approval pursuant to 2 N.N.C.
§221.
Section 4. Codification

The provisions of this act which amends or adopts new
sections of the Navajo Nation Code shall be codified by the
office of Legislative Coumisel. The Office of Legislative Counsel
shall incorporate. such amended provisions in the next
codification of the Navajo Nation Code. ' '

Section 5. Saving Clause

Should any provisions of this ordinance be determined
invalid by the Navajo Nation Supreme Court, or the District
Courts of the Navajo Nation, without appeal to the Navajo Nation
Supreme Court, those portions of this ordinance which are not
determined invalid shall remain the law of the Navajo Nation.
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CERTIFICATION

I hereby certify that the foregoing resolution was duly
. considered by the Navajo Nation Council at a duly called meeting
i in Window Rock, Navajo Nation (Arizona) at which a quorum was
present and that the same was passed by a vote of 17 in favor
and 0 opposed, this 23 day of December 2014.

LoRenzo Bates, Pro Tem Speaker
Navajo Nation Council

PRI 2
Date

Motion: Honorable Nelson BeGaye
Second: Honorable Walter Phelps

ACTION BY THE NAVAJO NATION PRESIDENT:

1. I hereby sign into law the foregoing

legiglation, pursuant to 2 N.N.C.

i §1005 (C) (10), on this day
N of BEC 3 1 2814 2014 .

3 President
: O Nation
ii 2. I hereby-' veto the foregoing
Al . legislation, pursuant to 2 N.N.C.
§1005 (C) (11), this day ‘of

_ 2014 for.the reason(s)
expressed in the attached letter to
the Speaker.

" Ben Shelly, President
Navajo Nation

Page 16 of 16

.

-

3
ST AL 4 oA h o et W .



Legislative Branch News

22nd Navajo
Nation Council

Office of the Speaker
P.O. Box 3350
Window Rock, AZ 86515
Phone (928) 871-7160
Fax (928) 871-7255
navajonationcouncil.org

Like us on Facebook:
www.facebook.com/
navajonationcouncil

Follow us on Twitter:
www.twitter.com/22ndNNC

If you would like to.receive
-press releases, news, and
other information via
email, please email:
nnlb.communications@gmail.com

Y#4tééh Diné Citizens

E and welcome to this edition
[ of the Naat'’4ji Nahat'd Hane' -
. 3 . [E Legislative Branch News. This
‘NAATAJI NAHATA HANE' f particular issue is intended
f to provide the Navajo People
f 2 comprehensive overview
E of the Navajo Nation’s Trust
P Mismanagement |
- Settlement with the feder-
E al government, as well as to
E share with you the results of
£ seven public hearings that
: were held to gain public input
¥ and recommendations as to
t how the $554 million settle-
I ment award should be used
£ and/or invested to benefit the
[ Navajo People.

Litigation

As many of you have

: learned through media re-
: ports, chapter meetings, and
E from one another, the Nava-

jo Nation recently received a

E $554 million settlement award
f from the federal government
F as a result of a lawsuit filed by
b the Navajo Nation against the
. federal government in De-
" cember 2006, over the histor-

ical mismanagement of our
Nation’s trust fund assets.

For years, our Na-
tion’s leaders worked tireless-
ly alongside our attorneys to
bring a successful end to the
litigation. Now that our Na-
tion has done just that, our

Méssage from Speakef Pro Tem; LbRéhZo--Ba"t«

focus is now on how to best
maximize the benefits of the
award for Diné Citizens, now
and in the long-term. :
In July, members of
the Navaje Nation Council’s
NaabiKiyétf Committee di-
rected the Office of the Speak-
er to conduct public hearings
to gain furthér insight into the
needs .of our communities.
Although it may be difficult
to agree upon the priorities, it
is very apparent that our Na-
tion faces an -overwhelming
number of needs. :
Throughout the
course of the public hear-
ings, the voices of our people
made it very clear that there
are many important concerns
and needs that certainly out-
weigh the $554 million award.
* The following. re-
port is intended to provide
our Nation’s leadership and
the public a summary of the
many comiments, both verbal
and written, that were sub-
mitted during public hearings
held in the communities of
Chinle, Crownpoint, Win-
dow Rock, Shonto, Tempe,
Shiprock, and Albuquerque,

Overall, approximately 1,139

people attended. the seven

public hearings with nearly -

900 comments submitted.

_guided our attorneys through

EXHIBIT

RS

In closing, I extend
my sincere appreciation to
the members of the Naa-
bik’iyat?’ Committee Trust Rowena Cheromiah, W:
Mismanagement ~ Litigation ington Office executive di
Task Force, comprised of - torClara Pratte, and Divi
Council Delegates Lorenzo of Natural Resources p
Curley (chair), Roscoe Smith cipal attorney Robert Al
(vice chair), Russell Begaye, who were also instrume
Charles Damon, II, Walter throughout the negotiatio
Phelps, Leonard Tsosie, Alton Most of all, T wc
Joe Shepherd, and Dwight like to thank the many I
Witherspoon, who effectively Citizens who attended
public hearings. Thank
for your input and rece
mendations that continu
gnide our Nation’s leaders

CeTHaF

fice of Navajo Tax Comz
sion Martin Ashley, Mine
Department Audit Man:

the successful negotiations.

I also want to' rec-
ognize and thank the legal
counsel from BuckleySandler
law firm, Navajo Nation De-
partment of Justice, executive
branch representatives in-
cluding President Ben Shelly,
executive director of the Of-

Honorable LoRenzo Ba
Speaker Pro Tem
Photo: Speaker Pro Tem LoRenzo Bates addresses a crowd at th

- signing ceremony of the $554 million between the Navajo Nation
federal officials.




What is the Trust Mismanagement Litigation Settlemen!

As recognized- in the
of 1848, the Navajo Na-
tion ceded tribal lands and the
United States assumed the duties

and- responslbﬂmes as the trist- -

ee of the lands and resources
of the Navajo Naﬁon In its ca-

. pacity as the trustee, the United-
"States has a com:numg ﬁduc1ary~-

obligation to collect income and
revenue generated through the
use of tribal trust lands and nat-
ural resources, as well as the ob-

ligation to. properly deposit the*.

mcome/revenue for: the benefit

of the tribe. However, in 1992
. a Congressional report entitled,
M_xsplaced Trust, Bureau of ln—

hired by-

dian Affairs Mismanagement of
the Indian Trust Fund,” found
that trust fund assets were se-
verely mismanaged, resulting in
losses to the tribe and inaccurate
accounting, In 1995, the Nava)o
Nation did not accept @ report
prepared by an accounting firm
the US. Department'

of the Interior that attempted to
provide an accounting for the
Nation’s trust fund assets. Over
the course of several years, doz-

ens of ‘attorneys ‘were assigned”

to preserve, gather, organize,
and to review approximately
seven million pages of records

d documents belongmg to

the Navajo Nation, as well z
terviewing current and for
tribal and federal governr
officials and employees. Belc
a brief timelinie depiéting ev

‘from that point on thatled tc

recent trust firid misman
ment litigation settlement.

| Trust Mlsmanag ment thlgatlon Settlement T 1n1e11ne




Trust Mismanagement Settlement - Set Asides Breakdow

Set-Asides Breakdown: The “Set-Asides Breakdown” displays the amounts that were deposited into three separate trust f
accounts as mandated by the Appropriations Act. The $554 million award is considered “revenue” for the Navajo Nation an

therefore subject to the set-asides.

Total Settlement Award $554 Million
Less 12% (Permanent Trust Fund) $66.5 Million
Less 2% (Land Acquisition Fund) $11.1 Million
Less 4% (Veterans Trust Fund) $22.1 Million~
Balance after set-asides $454.3 Million -

Attorney Fees: An 8% fee was paid to attorneys from the BuckleySandler LLP for leading the litigation and negotiations on
half of the Navajo Nation.

Less 8% (Attorney Fees) N $44.3 Million

Balance after set-asides and attorney fees = = $409.9 Million

$409.9 million is the amount that was deposited into a separate account where it remains at this time.

~ Public Hearing Results

CHINLE NAVAJIO AGENCY — PUBLIC HEARING HELD ON OCTOBER 6, 2014

Location: Chinle Community Center, Chinle, Arizona Verbal Comments Subn_ﬁtted: 69
Total Number of Attendees: 310 Written Comments Submitted: 91
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N EASTERN-NAVAIO AGENCY — PUBLIC HEARING HELD ON OCTOBER 14, 2014
Loeation: Navajo Technical University, Crewnpoint, New Mexico Verbal Comments Submitti;d 140
Total Number of Attendees: 170 - . - Written Comments Submitted: 106
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FORT DEFIANCE AGENCY — PUBLIC HEARING HELD ON OCTOBER 28, 2014

Location: Sports Center, Window Rock, Arizona Verbal Comments Submitted: 29
Total Number of Attendees: 77 . Written Cormments Submitted: 26
’ Y
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Public Hearing Results

WESTERN NAVAJO AGENCY — PUBLIC HEARING HELD ON OCTOBER 30, 2014

Location: Stionto.Pireparatory. School, Shonto, Arizona Verbal Comments Subimitted: 47
Total Number of Attendees: 180 Written Comments Submitted: 118
-~
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1,2014.

" Location: Arizona State University, Tempe, Arizona Verbal Comments-Submitted: 42
Total Number of Attendess: 134 . Written Comments Submitted: 66

AEARING HELD ON NOVEMBER:
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__Public Hearing Results

N NORTHERN NAVAJO AGENCY — PUBLIC HEARING HELD ON NOVEMBER 6, 2014

Location: Phil L. Thomas Performing Arts Center, Shiprock, N.M. Verbal Commerits Submitted: 48
Totidl Number of Attendees: 1.53: - Written Comments Submitted: 102
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ALBUGQUERQUE —- PU BLI-E HEARING HELD ON NOVEMBER 8, 2014

Location: Southwestern Indian Polytechnic Institute, Albuquerque, N.M. Verbal Comments Submitted: 30

Total Nuwmber of Attendees: 115 . Written Comments Submitted: 65
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Total Results

OVERALL TOTALS FOR ALL PUBLIC HEARINGS
Location: saeven locations total Verbal Commients Submitted: 305
Total Number of Attendees: 1,139 . Written Comments Submitted: 574
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Photo (below): Speaker Pro Tem LoRenzo Bates welcomes those who atten
- ed the signing ceremony of the $554 million Trust Mismanagement Litigatio
Fund on Sept. 26, 2014.

Photo (above): Counc:l Delegate Jonathan Nez presentmg at the public hear-
ing in Shonto, AZ regarding the Trust Mismanagement Litigation Fund.
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Has the Navajo Nation received the funds from the $554
million settlement from the United States?

Yes. On November 7, 2014, Navajo Nation Controller Mark
- Grant confirmed that the funds were re_ceived.

Did the set-asides set forth by the Navéjo Nation Appro-
priations Act impact the $554 million settlement award?

Yes. The $554 million award is considered revenue. In accor-
dance with Navajo Nation law, percentages of revenue that
come into the Nation are automatically set-aside into speci-
fied trust funds (this may be subject to change through leg-
islation). When the $554 million award was received by the
Navajo Nation, 12% ($66.5 million) went to the Permanent
Trust Fund, 2% ($11.1 million) went to the Land Acquisi-
tion Trust Fund, and 4% ($22.1 million) went to the Veterans
Trust Fund. After attorney fees totaling $44.3 million, the re-
maining balance of the settlement award is $409.9 million.

xte any of the funds ($409.9 million) been used or allo-
cated? B

No. Any use or allocation of the funds requifes legislative ac-
tion and approval by the Navajo Nation Council. To date, no
such legislation has been introduced.

Where are the funds now?

Following the set-asides and attorney fees, the remaining

Frequently Asked Questions

$409.9 million is currently secured in a Navajo Nation s
count with Wells Fargo bank.

Will the legislative branch hold any more public hearin
concerning the use of the settlement funds?

No. The Office of the Speaker conducted a total of seven pu
lic hiearings which have concluded.

Can the public still submit comments/recommendation
Yes. Comments may be e-mailed to comments@navajo-ns

gov

Are the public hearings conducted by the legislative brans
separate from the town hall meetings conducted by tl
Navajo Nation Office of the President and Vice Presiden

Yes. For more information about the town hall meetirig
please contact the Office of the President and Vice Preside
by calling (928) 871-7000. '

Is this report available online?

Yes. Please visit Wwwnavajohatidncouncﬂ.org and click tl
“News” tab at the top of the homepage.

Special Thanks |

On behalf of the 22nd Navajo Nation Council, Speaker Pro Tem LoRenzo Bates extends his appreciation to the following individuals an
organizations for assisting and partnering with the Office of the Speaker to conduct the public hearings: |

Chinle Unified School District, Navajo Technical University, Navajo Parks and Rectreation, Shonto Preparatory School, Arizona.State University - Sandra D.

O’Connor College of Law, ASU Native American Law Students Association, Arizona State University Indian Legal Program, Morning Star Leadership Foundatio
" vning Star Leaders Youth Council, New Mexico Central Consolidated School District, Southwestern Indian Polytechnic Institute, Navajo Nation Office of t]
Controller, Navajo Nation Office of Legislative Services, and Arizona State Senator Carlyle Begay (Dist. 7)




