NABID-63-20

RESOLUTION OF THE
NAABIK' IYATI’ STANDING COMMITTEE
24t NAVAJO NATION COUNCIL -- Second Year, 2020

AN ACTION RELATING TO BUDGET AND FINANCE AND NAABIK’'IYATI'
COMMITTEES; AMENDING NAABIK' IYATI’ COMMITTEE RESOLUTION NO. NABIO-
49-20 TO EXTEND DEADLINE TO DEOBLIGATE ENCUMBERED NAVAJO NATION
CARES FUNDS

BE IT ENACTED:

SECTION ONE. AUTHORITY

A.

The Budget and Finance Committee is a standing committee of
the Navajo Nation Council with the enumerated powers to review
and recommend to the Navajo Nation Council the budgeting,
appropriation, investment and management of all funds. 2 N.N.C.
§ 300 (B) (1).

The Naabik’iyati’ Committee is a standing committee of the
Navajo Nation Council with the responsibility to coordinate
all federal programs with other standing committees and
branches of the Navajo Nation government to provide the most
efficient delivery of services to the Navajo Nation. 2 N.N.C.
§ 700 (A) (4).

Navajo Nation Council Resolutions No. CJY-67-20 and CS-73-20
provide that the progress of all approved Navajo Nation Cares
Fund Expenditure Plan projects shall be reviewed by the Budget
and Finance and Naabik’iyati’ Committees during the month of
October 2020 and that the funding for any project that has not
made enough progress to demonstrate that it will be fully
completed by December 30, 2020, will be re-allocated to the
Hardship Assistance Expenditure Plan through the Naabik’iyati’
Committee. See CJY-67-20, Section Three (Q) and CS-73-20,
Section Three (F).

SECTION TWO. FINDINGS

A.

The World Health Organization (WHO) declared a Public Health
Emergency of International Concern related to the outbreak of
coronavirus (COVID-19), a highly contagious and sometimes
fatal respiratory virus, on January 30, 2020; the U.S.
Department of Health and Human Services declared a Public
Health Emergency related to the COVID-19 outbreak on January
31, 2020; and the WHO declared a global pandemic due to COVID-
19 on March 11, 2020.
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The Navajo Nation Commission on Emergency Management, with the
concurrence of Navajo Nation President Jonathan Nez, declared
a Public Health State of Emergency on the Navajo Nation on
March 11, 2020 due to COVID-19. Resolution No. CEM 20-03-11.
The Navajo Nation Department of Health subsequently issued
numerous Public Health Emergency Orders. Public Health Orders
2020-001 through 2020-030 are incorporated by reference into
this resolution.

As of December 2, 2020, the Navajo Nation Health Command
Operations Center has confirmed 17,035 COVID-19 cases and 658
COVID-18-related deaths on the Navajo Nation. Confirmed COVID-
19 cases and COVID-19-related deaths on the Navajo Nation have
not subsided and continue to rise.

The U.S. Congress on March 27, 2020, enacted the Coronavirus
Aid, Relief, and Economic Security Act, Pub. L. No. 116-136,
134 Stat. 281 (2020) (the “CARES Act”), which, at Title V,
§5001, entitled “Coronavirus Relief Funds”, set aside $8
billion in emergency aid for Tribal governments for the COVID-
19 pandemic.

The CARES Act provides the Coronavirus Relief Fund shall be
used to cover only those costs that:

a. are necessary expenditures incurred due to the public
health emergency with respect to COVID-19;

b. are not accounted for in the Tribal budget most recently
approved as of March 27, 2020; and

c. are incurred from March 1, 2020 through December 30, 2020.

Pursuant to the U.S. Treasury “Coronavirus Relief Fund Guidance
for State, Territorial, Local, and Tribal Governments” updated
on September 2, 2020, related to the permissible uses of the
Coronavirus Relief Fund, for a CARES Act expense to have been
“incurred” requires that services actually be performed and
goods actually be received by December 30, 2020, except for
on-going CARES Act administrative compliance expenses, such as
auditing, compliance monitoring, liguidation, reporting, and
recordkeeping services, which must be incurred by the end of
the third quarter of Calendar Year 2021.

As of June 30, 2020, the Navajo Nation has received seven
hundred fourteen million one hundred eighty-nine thousand six

hundred thirty-one dollars and forty-seven cents
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($714,189,631.47) as the Nation’s share of the U.S. Treasury’s
initial distributions of the Coronavirus Relief Fund.

The Navajo Nation has enacted Resolutions No. CJIJN-46-20, CJIN-
47-20, CJY-67-20, CS-73-20 and (CS8-74-20 allocating the
Nation’s share of the U.S. Treasury’s initial distributions of
the Coronavirus Relief Fund.

The Navajo Nation CARES Fund Hardship Assistance Expenditure
Plan, incorporated herein by reference, was enacted by CJY-67-
20 and amended by CS-74-20 for the purpose of providing
emergency financial assistance to enrolled Navajo members to
address the financial burdens caused by the COVID-19 pandemic
and the emergency public health orders.

Navajo Nation Council Resolutions No. CJY-67-20 and CS-73-20
provide that the progress of all approved Navajo Nation Cares
Fund Expenditure Plan prcjects shall be reviewed by the Budget
and Finance and Naabik’iyati’ Committees during the month of
October 2020 and that the funding for any project that has not
made enough progress to demonstrate that it will be fully
completed by December 30, 2020, will be re-allocated to the
Hardship Assistance Expenditure Plan through the Naabik’ivati’
Committee. See CJY-67-20, Section Three (Q) and CS-73-20,

Section Three (F).

On October 30, 2020, the Naabik’iyati’ Committee enacted
Resolution No. NABIO-49-20, attached as Exhibit A, which
specifically reallocated $40,961,416 from the Navajo Nation
CARES Fund Water Project Expenditure Plan enacted by CJY-67-
20 to the Hardship Assistance Expenditure Plan enacted by CS-
73-60.

NABIO-49-20 also included the following provision:

Any remaining CS-73-20, CJY-67-20 and/or CJIN-46-20
CARES Fund Expenditure Plan funds not fully expended,
not including encumbered and obligated funds, by
November 20, 2020, regardless of recipient or intended
recipient, shall be automatically reallocated to the
Hardship Assistance Expenditure Plan. Funds still
encumbered as of December 15, 2020, shall be
unencumbered and unobligated and automatically
reallocated to the Hardship Assistance Expenditure Plan
if the goods or services have not been delivered. The
Office of Management and Budget and Office of
Controller shall implement these reallocations without
the need for further authorization.
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M. Since the enactment of NABIO-49-20, the Navajo Nation Council
has received information that Powerline, Solar, Water and
Wastewater, Broadband, and COVID-19 direct care and
decontamination projects serving numerous communities can be
completed by the federal CARES Act deadline of December 30,
2020, if NABIO-49-20's December 15, 2020 deadline is extended,
but will not be completed if the December 15, 2020 remains in
effect.

N. ©NABIO-49-20 may be amended by a two-thirds majority vote of
the full membership of the Naabik’iyati’ Committee as
recommended by the Budget and Finance Committee. NABIO-49-20,
Section Five.

0. Although the Navajo Nation recognizes that the funding for any
CARES Fund project that is not fully completed by December 30,
2020 must be returned to the U.S. Treasury, the Navajo Nation,
through the Naabik’iyati’ Committee, determines that it is in
the best interests of the Navajo Nation, Navajo communities
and the Navajo people to extend NABIO-49-20"s December 15, 2020
deadline to mitigate the ravages of the COVID-19 pandemic.

SECTION THREE. APPROVING AMENDMENTS TO NAABIK'IYATI’ COMMITTEE
RESOLUTION NO. NABIO-49-20

The Navajo Nation, through the Naabik’iyati’ Committee, hereby
amends Section Three of Naabik’iyati’ Committee Resolution No.
NABIO-49-20 as follows:

SECTION THREE. APPROVING THE REALLOCATION OF NAVAJO NATION CARES
FUNDS TO THE HARDSHIP ASSISTANCE EXPENDITURE PLAN

* K Kk x

D. Any remaining CS-73-20, CJY-67-20 and/or CJN-46-20 CARES Fund
Expenditure Plan funds not fully expended, not including
encumbered and obligated funds, by November 20, 2020,
regardless of recipient or intended recipient, shall be
automatically reallocated to the Hardship Assistance
Expenditure Plan. With the exception of funds allocated for
Powerline proijects; Solar projects; Water and Wastewater
projects, including cisterns; Broadband and Telecommunication
projects; COVID-19 decontamination and direct care projects,
including contracts for services that directly mitigate the
COVID-19 pandemic through isolation/quarantining, alternative
care services, testing and contact tracing; and CARES Act
administrative compliance costs, ¥umds funds still encumbered
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as of December +5 22, 2020, shall be unencumbered and
unobligated and automatically reallocated to the Hardship
Assistance Expenditure Plan if the goods or services have not
been delivered by that date. The 0Office of Management and
Budget and Office of Controller shall implement these
reallocations without the need for further authorization.

Encumbered funds for Powerline projects; Solar projects; Water
and Wastewater projects, including cisterns; Broadband and
Telecommunication projects; and COVID-19 decontamination and
direct care projects, shall be unencumbered and unobligated
and automatically reallocated to the Hardship Assistance
Expenditure Plan 1f the goods or services have not been
delivered by 12:00 noon on December 28, 2020. The Office of
Management and Budget and Office of Controller shall implement
these reallocations without the need for further
authorization.

Funds for on-going CARES Act administrative compliance costs,
such as auditing, compliance monitoring, liquidation,
reporting, and recordkeeping services, shall be unencumbered
consistent with U.S. Treasury guidelines.

Programs and entities, whether sub-recipients, contractors or
vendors, with de-obligation deadlines extended to December 28,
2020 shall submit written reports to the Office of the
Contrecller, Office of Management and Budget, Budget and Finance
Committee, Office of the Speaker and Office of the President
& Vice~President on Decembexr 15th, 22nd,  26th gnd 28th, Such
reports shall detail the progress of all on-going CARES Fund

projects, including project costs and specifically identifying
those projects that have been delayed to the point of not being

capable of full completion by December 28th, The Office of the

Controller and Office of Management and Budget shall reallocate

the funding for any project identified in the reports as not

being capable of full completion by December 28, 2020, to the

Hardship Assistance Expenditure Plan.

* Kk kK

SECTION FOUR. REPORTING REQUIREMENTS FOR NABIO-49-20 AMENDMENTS

A,

The Office of the Controller shall provide all affected
Division Directors with the criteria necessary to establish
that goods and/or services have been delivered on or before
the deadlines set forth in NABIO-49-20, at least five (5) days
prior to the applicable deadline, as amended above. Division
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Directors shall be responsible for relaying that information
to their affected sub-recipients, contractors and vendors.

B. Division Directors with projects affected by the deadlines set
forth in NABIO-49-20, as amended above shall include the
following information in the reports required to be submitted
on December 15th, 22nd  26th gnd 28th:

i. progress of all on-going CARES Fund projects, including
project costs;

ii. a list of those projects that cannot be fully completed
by the applicable December 227d or 28th deadline;

iii. the total amount of funding remaining encumbered on the
report date;

iv. costs related to goods and services that have been
received to date for which the Nation has not yet remitted
payment; and

V. the total amount of encumbered funding for which they do
not expect to receive goods and/or services for by the
applicable deadline and should thus be reallocated to the
Hardship Assistance Expenditure Plan.

C. The reporting requirements set forth above are intended to
supplement, and not replace, any other CARES Act requirements
established by the 0Office of the Controller and Office of
Management and Budget.

D. In the event that any entity or program fails to timely comply
with these reporting requirements, the Office of the Controller
may determine in writing that the project(s) are not capable
of full completion by the applicable deadline of December 22nd
or December 28t" and shall then reallocate such funding to the
Hardship Assistance Expenditure Plan and provide written
notice to the affected program or entity of the reallocation.

SECTION FIVE. AMENDMENT
This Resolution may be amended by a two-thirds majority vote of

the full membership of the Naabik’iyati’ Committee as recommended
by the Budget and Finance Committee.
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SECTION SIX. EFFECTIVE DATE

This resolution 1is effective upon its approval and certification
pursuant to 2 N.N.C. § 189 (A).

SECTION SEVEN. SAVING CLAUSE

Should any provision of this resolution be determined invalid by
the Navajo Nation Supreme Court, or a District Court of the Navajo
Nation without appeal to the Navajo Nation Supreme Court, those
portions of the legislation which are not determined invalid shall
remain the law of the Navajo Nation.

SECTION EIGHT. DIRECTIVES

A. The Department of Justice, assisted by the 0Office of the
Controller, shall work with respective entities and programs
to compile a complete listing of the contracts and funding
subject to de-obligation on December 22, 2020 and December 28,
2020 and shall provide those listings to the Naabik”iyati’
Committee and Office of the President & Vice-President within
five (5) business days of enactment of this resolution.

B. The Office of the Controller, with the support of the
Department of Justice, shall work with sub-recipients, e.g.,
Navajo Tribal Utility Authority, to devise fund distribution
mechanisms, 1f possible, that will allow such sub-recipients
to complete projects through December 30th, In order to
minimize the risk that any Navajo Nation CARES Funds will be
reverted to the U.S. Treasury, the Controller shall only extend
these mechanisms to sub-recipients’ projects which are highly
likely to be completed and put in service by December 30th and
which comply with the Uniform Guidance, 2 CFR Part 200 et seq.,
and the Treasury guidance.

C. Navajo Nation programs and entities, specifically including

NTUA and NECA, shall prioritize and expedite payments to Navajo
owned businesses, contractors, sub-contractors, and vendors.
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CERTIFICATION

I, hereby certify that the foregoing resolution was duly considered
by the Naabik’iyati’ Committee of the 24th Navajo Nation Council
at a duly called meeting in Window Rock, Navajo Nation (Arizona),
at which a quorum was present and that the same was passed by a
vote of 20 in Favor, and 03 Opposed, on this 11th day of December
2020.

Pamon, Chairman
Naabik”iyati’ Committee

/z//‘{ (2020

"Date

Motion: Honorable Daniel E. Tso
Second: Honorable Elmer P. Begay

Chairman Seth Damon not voting
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NAVAJO NATION

793 1271172020
Naa'bik'iyati' Committee Special Meeting 09:43:14 PM
Amd# to Amd# Legislation 0306-20: Amending PASSED
MOT Tso, D Naabikiyati Commiitee Resolution
SEC Begay, E No. NABIO-49-20 to Extend

Deadline to Deobligate....

Yeas : 20 MNays : 2 Excused : 0 Not Voting : 0
Yes: 20
Begay, E Freeland, M Smith Tso, O
Begay, K Halona, P Stewart, W Walker, T
Begay, P Henio, J Tso, C Wauneka, E
Brown Nez, R Tso, D Yazzie
Daniels Slater, C Tso, E Yellowhair
MNay:3
James, V Charles-Newton Crotty
Excused: 0
NotVoling : 0

Presiding Speaker: Damon





