RCJIN-34-15

RESOLUTION OF THE
RESOURCES AND DEVELOPMENT COMMITTEE
Of the 23rd Navajo Nation Council---First Year 2015

AN ACTION

RELATING TO RESOURCES AND DEVELOPMENT; EXTENDING A TEMPORRY
CONSTRUCTON EASEMENT FOR AN ADDITIONAL TWO YEARS TO U.S. BUREAU

OF INDIAN AFFAIRS FOR CONSTRUCTION OF THE TSAILE DAM

MODIFICAITON PROJECT LOCATED AT AND ADJACENT TO TSAILE LAKE,

TSAILE-WHEATFIELDS CHAPTER (APACHE COUNTY, ARIZONA)

BE IT ENACTED:

Section One. Findings

A.

Pursuant to 2 N.N.C. §500 (A), the Resources and
Development Committee is a standing committee of the Navajo
Nation Council.

Pursuant to 2 N.N.C. §01(B) (2) (a), the Resources and
Development of the Navajo Nation Council has the authority
to give final approval of all land withdrawals, non-mineral
leases, permits, licenses, right-of-ways, surface easements
and bonding reguirements on Navajo Nation lands and
unrestricted (fee) lands. This authority shall include
subleases, modifications, assignments, leasehold
encumbrances, transfers renewals and terminations.

The Resources and Development Committee of the 22" Navajo
Nation Council approved a temporary construction easement
for 160.24 acres, more or less, to establish, operate and
maintain the Tsaile Dam Modification Project site in the
Tsaile Chapter. See RDCJIN-38-14 and attachments attached as
Exhibit A.

The temporary construction easement granted 1is on 160.24
acres, more or less of Navajo Nation trust lands located in
Section 10 and 15, Township 33 North, Range 29, East,
G&SRMB, Apache County, Arizona.

The U.S. Bureau of Indian Affairs (BIA), 301 West Hill
Street, Gallup New Mexico, submitted a letter dated March
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11, 2015 to clarify a technical correction made from the
initial application to extend the temporary construction
easement for the Tsaile Dam Modification Project for an
additional two (2) vyears. See Letter from BIA attached as
Exhibit B; see also Original Temporary Construction
Easement attached as Exhibit C.

E. The Project Review Section with the Navajo Land Department
obtained the necessary consents from the affected land
users (i.e., grazing ©permittee), during the initial
approval of the project as set forth in RDCJIN-38-14. See
Exhibit A.

G. The environmental and archaeological studies and clearances
were conducted during the initial approval of the project
as set forth in RDCIN--38-14. See Exhibit A.

SECTION TWO. EXTENDING A TEMPORARY CONSTRUCTON EASEMENT FOR AN

ADDITIONAL TWO YEARS TO THE U.S. BUREAU OF INDIAN AFFAIRS FOR
CONSTRUCTION OF THE TSAILE DAM MODIFICATION PROJECT.

A.

The Resources and Development Committee of the Navajo
Nation Council  hereby approves the extension of the
temporary construction easement for +the U.S. Bureau of
Indian Affairs Safety of Dams to operate and maintain the
Tsaile Dam Modification Project Site on 160.24 acres, more
or less, of Navajo Nation Trust Lands in Tsaille, Apache
County, Arizona

The Resources and Development Committee of the Navajo
Nation Council approves the extension of a temporary
construction easement subject to but not limited to, the
following revised terms and conditions attached as Exhibit
D.

The Resources and Development Committee hereby authorizes
the President of the Navajo Nation to execute any and all
documents to implement the intent and purpose of this
resolution.
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CERTIFICATION

I, hereby, certify that the foregoing resolution was duly
considered by the Resources and Development Committee of the 23
Navajo Nation Council at a duly called meeting at Navajo Nation
Council Chambers, Window Rock, Navajo Nation (Arizona), at which
quorum was present and that same was passed by a vote of 4 in
favor, 0 opposed, 0 abstained this 23rd day of June, 2015.

=

Benjamin Bennett, Vice-Chairperson
Resources and Development Committee
Of the 23 Navajo Nation Council

Motion: Honorable Davis Filfred
Second: Honorable Leonard Tsosie
Vote: 4-0 (Presiding Vice-Chairman Not Voting)



LEGISLATIVE SUMMARY SHEET
Tracking No. _0O7DuYUNS

DATE: June 12, 2015

TITLE OF RESOLUTION: PROPOSED STANDING COMMITTEE RESOLUTION; AN
ACTION RELATING TO RESOURCES AND DEVELOPMENT; EXTENDING A
TEMPORARY CONSTRUCTION EASEMENT FOR AN ADDITIONAL TWO YEARS
TO U.S. BUREAU OF INDIAN AFFAIRS FOR CONSTRUCTION OF THE TSAILE
DAM MODIFICATION PROJECT LOCATED AT AND ADJACENT TO TSAILE LAKE,
TSAILE-WHEATFIELDS CHAPTER (APACHE COUNTY, ARIZONA)

PURPOSE: This resolution, if approved, will approve an extension of a temporary construction
easement that was approved in RDCIN-38-14 from one year to a total of three years. The
temporary construction easement is granted to the U.S. Bureau of Indian Affairs for construction
of the Tsaile Dam Modification Project.

This written summary does not address recommended amendments as may be provided by
the standing committee. The Office of Legislative Counsel requests each committee
member to review the proposed resolution in detail.

OLC No. 15-444-1
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AN ACTION
RELATING TO RESOURCES AND DEVELOPMENT; EXTENDING A
TEMPORARY CONSTRUCTION EASEMENT FOR AN ADDITIONAL TWO
YEARS TO U.S. BUREAU OF INDIAN AFFAIRS FOR CONSTRUCTION OF THE
TSAILE DAM MODIFICATION PROJECT LOCATED AT AND ADJACENT TO
TSAILE LAKE, TSAILE-WHEATFIELDS CHAPTER (APACHE COUNTY,
ARIZONA)

BE IT ENACTED:
SECTION ONE. FINDINGS

A. Pursuant to 2 N.N.C. §500(A), the Resources and Development Committee is a
standing committee of the Navajo Nation Council.

B. Pursuant to 2 N.N.C. §501(B)(2)(a), the Resources and Development Committee
of the Navajo Nation Council has the authority to give final approval for all land
withdrawals, non-mineral leases, permits, licenses, right-of-ways, surface
easements and bonding requirements on Navajo Nation lands and unrestricted
(fee) land. This authority shall include subleases, modifications, assignments,
leasehold encumbrances, transfers, renewals, and terminations.

C. The Resources and Development Committee of the 22" Navajo Nation Council
approved a temporary construction easement for 160.24 acres, more or less, to
establish, operate and maintain the Tsaile Dam Modification Project site in the

Tsaile Chapter. See RDCJIN-38-14 and attachments attached as Exhibit A.
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D. The temporary construction easement granted is on 160.24 acres, more or less,
of Navajo Nation trust lands located in Section 10 and 15, Township 33 North,
Range 29 East, G&SRMB, Apache County, Arizona.

E. The U.S. Bureau of Indian Affairs (BIA), 301 West Hill Street, Gallup, New
Mexico, submitted a letter dated March 11, 2015 to clarify a technical correction
made from the initial application to extend the temporary construction easement
for the Tsaile Dam Modification Project for an additional two (2) years. See
Letter from BIA attached as Exhibit B; see also Original Temporary
Construction Easement attached as Exhibit C.

F. The Project Review Section with the Navajo Land Department obtained the
necessary consents from the affected land users (i.e., grazing permittee), during
the initial approval of the project as set forth in RDCJN-38-14. See Exhibit A.

G. The environmental and archaeological studies and clearances were conducted at
during the initial approval of the project as set forth in RDCJN-38-14. See
Exhibit A.

SECTION TWO. EXTENDING A TEMPORARY CONSTRUCTION
EASEMENT FOR AN ADDITIONAL TWO YEARS TO THE U.S. BUREAU OF
INDIAN AFFAIRS FOR CONSTRUCTION OF THE TSAILE DAM
MODIFICATION PROJECT

A. The Resources and Development Committee of the Navajo Nation Council hereby
approves the extension of the temporary construction easement for the U.S. Bureau
of Indian Affairs Safety of Dams to operate and maintain the Tsaile Dam

Modification Project Site on 160.24 acres, more or less, of Navajo Nation Trust

Lands in Tsaile, Apache County, Arizona.

B. The Resources and Development Committee of the Navajo Nation Council approves

the extension of a temporary construction easement subject to but not limited to, the

following revised terms and conditions attached as Exhibit D.
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C. The Resources and Development Committee hereby authorizes the President of the
Navajo Nation to execute any and all documents necessary to implement the intent

and purpose of this resolution.
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RDCJIN-38-14

RESOLUTION OF THE
RESOURCES AND DEVELOPMENT COMMITTEE
OF THE NAVAJO NATION COUNCIL

22" NAVAJO NATION COUNCIL -~ FOURTH YEAR, 2014
AN ACTION

RELATING TO RESOURCES AND DEVELOPMENT; APPROVING A TEMPORARY
CONSTRUCTION EASEMENT TO U.S. BUREAU OF INDIAN AFFAIRS CONSTRUCTION OF
THE TSAILE DAM MODIFICATION PROJECT LOCATED AT AND ADJACENT TO TSAILE

LAKE, TSAILE-WHEATFIELDS CHAPTER (APACEE COUNTY, ARIZONA)

BE IT ENACTED:

1. The Navajo Nation finds the following:
A. Purguant to 2 N.N.C. §500 (C)} provides the Resources and
Development Committee of the Navajo Council; and

B. Pursuant to 2 N.N.C. §500 (B)(2) (a2} authorizes the Resources
and Development Committee of the Navajo Nation Council has the
authority to give £final approval for all land withdrawals,
non-mineral leases, permits, licenses, right-of-ways, surface
easement on Navajo Nation lands and unrestricted (fee) 1land;
and

C. The U.S. Bureau of Indian Affairs (BIA), 301 West Hill Street,
Gallup, New Mexico, has submitted a temporary construction
easement (TCE) for construction of the Tsaile Dam modification
project on, over and across Navajo Nation Trust Lands located
at and adjacent to Tsaile Lake, Tsaile-Wheatfields
Chapter (Apache County, Arizona), attached hereto and
incorporated herein as Exhibit A; and

D. The proposed temporary construction easement is 160.24 acres,
more or less, of Navajo Nation trust lands located in Section
10 and 15, Township 33 North, Range 23 East, G&SRMB, BApache
County, Arxizona, more particularly described on the survey map
attached hereto and incorporated as Exhibit B, out of the
160.24 acres, 95.90 acres are new acreages and the remaining
are existing acreage within the dam area; and

E. The Project Review Section with the Navajo Land Department has
obtained the necessary consents from the affected land user
(i.e., grazing permittee), attached hereto and incorporated
herein as Exhibit C; and
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F. BIA plans modification improvements to existing Tsaile Dam and
requests all rents and fees be waived because the improvements
will benefit the Navajo Nation; and

G. The environmenctal and archaeclogical studies and clearances
were conducted and are attached and incorporated herein as by
this reference.

2. The Navajo Nation hereby approves a temporary construction
easement to the U.S. Bureau of Indian Affairs-Safety of Dams
program for construction of the Tsaile Dam Modification Project
on Navajo WNation Trust ZLands iocated in the vicinity of the
Tsalle-Wheatfields Chapter {(Apache County, Arizona). The location
is wore particularly described on the map attached hereto as
Exhibit B.

3. The Navajo Nation hersby waives consideration for the temporary
construction easement obecause the improvements will benefit the
Navajo Nation.

4. The Navajo Nation hereby approves a temporary congtruction
easement to the U.S. Bureau of Indian Affairs-Safety of Dams
program for construction of the Tsaile Dam Modificatien Project
subject to, but not limited to cthe terms and conditions contained
in Exhibit D.

5. The Navajo Nation hereby authorizes the President of the Navajo
Nation to execute anv and all documeéents necessary to effectuate
the intent and purpose of this r=solution.

(¥
]
K
5
[
b

ICATION

I hereby certify that :the Ioregoing resolution was duly
considered by the Resocurces and Development Committee of the 22"
Navajo Nation Council at a duly called meeting held at, Navajo Nation
Council Chambers, Window Rock, Arizona at which a quorum was present
and that the same was passed by a vote of 03 in favor, 00 opposed this
26" day of June, 2014.

s R
Katherine RBenally, Chairperson
Resources and Development Committee

Motion: Leonard H. Pete
Second: Roscoe Smith
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Document No. 001656 Date Issued: 04/02/2014

EXECUTIVE OFFIC|AL REVIEW

Title of Document:  Temp.Esmi.BIA-Tsaile Dam Mod @ Tsaile.AZ Conlact Name: DRAPER, HOWARD

Program/Division: _DIVISION OF NATURAL RESOURCES

Email: howarddraper@frontiemet.net Phone Numnber: 928 8716447

[] Business Site Lease ~. Sufficient Insufficient
1. Division: - Date: D D
2. Office of the Controller: Date: [ M
{only if Procurement Clearance is not issued within 30 days of the initiation of the £.0. review)
3. Office of the Attomey General: Date: , O [

N

Business and industrial Development Financing, Veteran Loans, (i.e. Loan, Loan Guarantee and
[ Investment) or Delegation of Approving and/or Management Authority of Leasing transactions

1. Division: Date: [ O

2. Office of the Altorney General: Date: I} 5
[[] Fund Management Plan, Expenditure Plans, Carry Over Requests, Budget Modifications

1. Office of Management and Budget: Date: | O

2. Office of the Controller: Date: 0 0

3. Office of the Attorney General: Date: O 0
[] Navalo Housing Authority Request for Release of Funds

2. Office of the Attorney General: Dale: 0 0
[J Lease Purchase Agreements

1. Office of the Conlroller: Date: 0 0

(recommendation only)

2. Office of the Attorney General: Date: ] 0
] Grant Applications

1. Office of Management and Budget: Date: O O

2. Office of the Controller: Dale: O O

3. Office of the Attorney General: Date: J o

Five Management Plan of the Local Governance Act, Delegation of an Approving Authority from a Standing
D Committee, Local Ordinances (Local Government Units), or Plans of Operation/Division Policies Requiring
Committee Approval

I

REE
1. Oivision: : Date: (] &~

2. Office of the Attorney General: L Date: 0 L,;‘;sv

H - 2,&‘ i

[l Relinquishment of Navajo Membership W
1. Land Department; Date: 1 ]
2. Elections: Date: D D
3. Office of the Attorney General: Date: ] 'l

Pursvant to 2 N.N.C. § 164 and Execuuve Order Number 07-2013



Land Withdrawal or Relinquishment for Commerciai Purposes

1. Division: Date:
2. Office of the Atlorney Genera). Dale:

L]

Land Withdrawals for Non-Commerciat Purposes, Generai Land Leases and Resource Leases

1. NLD Date: =
2. F&w Date: O
3. HPD Date: (]
4. Minerals Date: O
5. NNEPA Date: 3
6. DNR Date: O
7. DOJ Date: '—J
Rights of Way

1. NLD Date: e D
2. F&W Date: 1
3. HPD Date: L D
4. Minerals Date: O
5. NNEPA Date: 1
6. Office of the Attorney General: Date: i
7. OPVP Date: 0
Oil and Gas Prospecting Permits, Driiling ana Expioration Permits, Mining Permit, Mining Lease
1. Minerals Date: O
2. OPVP Date: D
3. NLD Date: O
Assignment of Mineral Lease

1. Minerals Date; Ll
2. DNR A\ Date: |
3. DOl L Date: [

ROW (where there has heen no delegatici £
consent to 3 ROW) :
/

1. NLD £
/2. F&W

3. HPD

4. Minerals

5. NNEPA

6. DNR

7. DOJ

8. OPVP Dale:
(O] OTHER:

1. Date:

2. Date:

3. Dale:

4. Date:

5. Date:

Pursuani to 2 N.N.C. § 164 and Execulive Order Number 07-2013

Sufficient Insufficient

oOoo OO0 Ooooboo oooodoot oo

Oocaog  dooncaaad
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DATE OF REQUEST: DIVISION:
CONTACT NAME: HP Draper or Vera Shirley DEPARTMENT: WNavajo Land Dept/PRO
VU PHONE NUMBER: 871-6401, 6490 E-MAIL: howarddraper@frontiemet.net

NAVAJO NATION DEP
DOJ
DOCUMENT 5) —Ls;tgn &2 [01) %
M O 7 Day Deadline
REQUEST
pock._ 00 flSt
FORM SAS K
UNIT___MNR W

(21}
3

Of Natural Resources

52014

TITLE OF DE

DATE/TIME IN UNIT{'g\, i’.,,

ENT: Temporary Easement BIA-Tsaile Dam Mod at Tsaile, AZ.

oo

2 0

PICKED UP BY: (Print)

Date / Time SURNAMED BY: (Print)

DATE / TIME:

NNDOJ/DRRF-July 2013



NAVAJO NATION DEPARTMENT OF JUSTICE
OFFICE OF THE ATTORNEY GENERAL

HARRISON TSOSIE DANA L. BOBROFF
ATTORNEY GENERAL DEPUTY ATTORNEY GENERAL

MEMORANDUM

TO:  Antoinelie Flora, Attorney
Natural Resources Unit
Department of Justice

S \% )
~Harrison Tsosie, Attotney Generai
Office of the Attorney General

FROM:

DATE: May 28, 2014

SUBJECT: Delegation of NRU Administrative and Surname Authority

In an effort to provide uninterrupted legal services to the Navajo Nation, Bidtah N. Becker
advised me that it would be helpful 1o have someone administer the Natural Resources Unit (NRU) during
her absence. Ms. Becker will nat be in the office from 3une 3-6, 2014.

She expressed confidence in your 2biiity and iudgment to administer the Unit on June 3 and 4,
2014. [ agree with her. Therefore, I am hereby delegating you the authority to administer the NRU and
surmame NRU documents during the time Ms. Becker is absent from the office.

[f you have any questions on how to handle any particular matter, please feel free to consult with
me, the Deputy Attorney General or any of the Assistant Attorney Generals. Thank you.

Xe: Dana Bobroff, Deputy Attorney Generai, {ffice of the Attorney General
Becker N. Becker, Assistant Attormey General, Naturat Resources Unit
Kandis Martine, Acting Assistant Anomey General, Human Services & Government Unit
Paul W. Spruhan, Assistant Attorney Generai, Labor & Employment Unit
Stanley M. Pollack, Assistant Attomey Generai, Water Rights Litigation Unit
Rodgerick Begay, Assistant Attomey Generai, Economic/Community Development Unit
Cynthia Avery, Office Speciaiist, Office of the Attamey General

NRU\BBECKERAdministrative

P.0. Box 2010 - Window Rock. Navaio Nation (AZ) 86515 » 828-871-6347/6210 - Fax No. 928-871-6177
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ENVIRONMENTAL PROTYECTION AGENCY

OFFICE OF EXECLTIVE DIRECYOR/ ADMINISTRATION

O3 TTCE OF I RVIRONMENTAL REVIEW

IIBON 35 WINDOW ROCK ARTZONA $6315 Office: Y287871-7188 Fax: 928/729-43523

Wohsii wwwnavajunatnmepaa iy

MEM ORANDUM

TO:

FROM:

THROUGH:

DATE:

SUBJECT:

[ Y

Howard Draper, Prograro & Project Specialist
Project Review Office

Navajo Land Department

Division of Narural Resources

ita Whitehorse-Larsen, Seior Environmental Specialist
fice Of Environmental Review

4‘ o ,)9;)"7'L~é»m J 2.

Stephen B. Etsitef, Executive Director 7
Navajo Nation Environmental Protection Agency

May 20, 2014

164 EOR 001656 Temporary Construction Easement Tsaile Dam

The Bureau of Indian Affairs, 301 West Hill Street, Gallup, New Mexico, submitted a temporary
construction easement (TCE) application for construction of the Tsaile Dam modification project
on, over and across Navajo Nation Trust Lands located at Tsaile Lake, Apache County, Arizona.
The TCE consists of 160.24 acres, more or less, in Sections 10 and 15, T33N, R29E, G&SRMB,
Apache Couniy, Anzona.

The Navajo Nauon Envircnmental Protection Agency (NNEPA) reviewed!' and recommends
approval for the proposed action.

1 BIA. Environmental Assessment Tsaile Dam Modification Safety of Dams Rehabiliwation Project Apache County
Arizona. December 2012.

164 EOR 001656 BIA Tsaile Lake TCE

Page 1 of 2
5/20/14



If there are any questions you may contact Rita Whicehorse-Larsen at 928/871-7188. Thank you.

Ce: NNEPA Water Quality; PWSSP; Air Quabry, CPP; Pasucides; RCRP; Scorage Tank
Program; Superfund: Adrunistration chrono file
Contact Person: Chule Nixon, 505/863-6310

164 EOR 001656 BIA Tsaile Lake TCE
Page 2 of 2
5/20/14



THE NAVAJO NATION BEN E;EW |

\ava]o Nation Enviranmental Prolet.lon Office - Office of The Executive Director
P.0. Box 339 Window Rock, AZ 86515 e Bldg = 2695 Window Rock Blvd.
Tel: 928. 871.7692 Fax: 928.871.7996

MEMORANDUM:
TO
FROM
Navajo Nation Environmental Protection’Agency
DATE : January 2, 2014
SUBJECT : STANDING DELEGATION

This Standing Delegation of Authority shall serve to ensure oversight of Navajo Nation Environmental Protection
Agency (“NNEPA™) activities when 1 am on travel or on leave. The following personnel are delegated in order.

Eugenia Quintana, Environmental Department Manager, Air & Toxics Department

Diane J. Malone, Environmental Department Manager, Waste Regulatory and Compliance Department
Ronnie Ben, Environmental Department Manager, Surface and Groundwater Protection Department
Lavern Begay, Principal Contract Analyst, Administration Department

Patrick Antonio, Principal Hydrologist, Water Quality/NPDES Program

bW N

The delegation of authority shalt serve to delegate my authority for the oversight and management of all NNEPA
departments and programs, including the signing of documents. However, this delegation of authority to sign
documents shall not extend to: (1) legislation and regulations; (2) budget transfers without justification or U.S. EPA
approval; (3) documents that lack the concurrence of the appropriate NNEPA Department Director or program
manager; (4) documents for the delegatee’s own department or programs; (5) travel and leave requests for NNEPA
Department Directoss and (6) any other documents that the delegate feels requires the Executive Director’s
signature. Finally, this delegation of authority may not be transferred beyond the above-referenced personnel.

Your assistance and cooperation with these delegated personnel will be appreciated. If you have any questions, I
can be reached at (928) 871-7692.

ACKNOWLEDGEM.E.NT'

Yy

Eugenia, Qumtana Environmental Dept. Mgr.
Air & Toxics Department

)Lc\-« '/14 .

Ronnie Ben, Environumental Dept. Mgy, Lavern Begay, Principa) Conﬂ?ct)@lyst

Suerawr Protection Department Administration Deparment |/
4/’\

Patrick Antonio, Principal Bydrelogist
Water Quality/NPDES Program

iane J.4Malone, Environmental Dept. Mgr.

DISTRIBUTION



EXBBIT
)
. %
United States Department of the Interio
BUREAU OF INDIAN AFFAIRS
NAVAJIO REGION —
o7 ?.0. Box 1060
N46IIWRSD Gallup, New Mexico 87305
MAR 2 7 2014

Mr. Howard Phillip Draper, Jr.

Navajo Land Department, Project Review Section
Navajo Nation Division of Naturai Resources
P.O. Box 9000

Window Rock, AZ 86515

Subject: Application for Temporary Construction Easement — Tsaile Dam Modification Project —
Bureau of Indian Affairs - Safety of Dams Program - Arizona.

Dear Mr. Draper:

Several dam safety deficiencies have been identified at the Tsaile Dam through the Bureau of
Indian Affairs’ (BIA) National Safety of Dams (SOD) program. The BIA is in the process of
preparing a contract to perform the necessary modifications to correct these deficiencies.

The dam modifications will require a temporary construction easement to provide the necessary
Jand and access for a contractor to perform the work. It is estimated the work will commence as
early as April 2014 and completion is scheduied for Decernber of 2014.

=y

By this letter, the BIA is applymz&r.au I struction Easement for the proposed
Tsaile Dam modification project.. TH @dmstruction Basement will be required
through December 31, 2017, to encompass the durauon of construction and cleanup.

Enclosed please find the following decumenis:

Application for Temporary Construction Easement (this Jetter)

Application for Grant of Right-of-Way

Location Reference Map (Tsaiie, AZ Topographic map)

Tsaile Dam Modification, Cover Sheet, Locarion Map and List of Drawings, Drawing G-1
Tsaile Dam Modification, Plan of Borrow Areas and Staging Area, Drawing G-4.
(Includes Legal Description of Temporary Construction Easement).

Final Environmental Assessment, Tsaile Dam Modifications, Safety of Dams Project
(with FONSI).

7. Cultural Resource Compiiance Form, &pproval for the Temporary Construction Easement
(TCE) for the Tsaile Dam Rehabilitation Project, Tsaile, Apache County, Arizona
Project Description.

Chapter resolution from Tsaile/Wheatfieids Chapter supporting the Tsaile Dam
Rehabilitation Praject

s -

=k

o

BIA requests the Navajo Nation waive all filing and compensation fees associated with this
application as this project is for the soie benefit of the Navajo Nation and its people.



BIA will operate with all due prudence and diligence during entry, construction and exit of the
project. Except for those claims which may be recognized under the Federal Tort Claims Act, we
also ask that the Navajo Nation waive all claims which may arise by reason of such entry upon
Tribal lands.

Ou site construction management of this project will be provided by Cooper Zietz Engineers, a
private engineering firm under contract to BIA.

If you have any questions, please contact Pear] Chamberlin at 505-863-8393.

Sincerely,

Regional Director, Navajo

Enclosures

cc: Fredrick H. White, Executive Director
Navajo Nation
Division of Natural Resources
P.O. Box 9000
Window Rock, AZ 86515

Ray Benally, Director

Navajo Nation

Department of Waler Resources
P.O. Drawer 678

Fr. Defiance, AZ 86504

Leonard Becenti, Realty Specialist
Bureau of Indian Affairs

Chinle Agency

Real Estate Services

P.O.Box 7TH

Chinle, AZ 86503



<. UNITED STATES BEFPARTMENT OF:-THENTERIOR - " ¢
SUREALU OF 'NDIAN AFFAIRS
*  APBLIGATION FOR GRANT QF RIGHT-OF:WAY
{Tribai Trust Land) ‘
APPLICANT: Us auregu of Ingign Affarrs navmg a ressdence or pringipal place of business ai 301 West Hl" Street,
Gallup, NM heneby files an apphcaﬁon wnih the Eureau of Lnalan Aﬁalrs, pursuant to the térms and provislans of
the Act of February % {948 (62 &f3x 17; 25 USC §§7323 —*29) and B the regulatlons of the” Depanmem ‘of the
|menor ccntalned in Tifle 55, Coda 6i Federai Regulal:ons Part 169 jortha grant o’l hght-of~way 18r thé followmg
purposes and Teasons:
Eot consjruction of the Is'a'i]e ISz{m Modifical ztiag Prmec'l Augz_:he{c‘:gﬁng, Aﬁn&
PR - -4t . e .

Across the !ollow)ng descdued Indianunds. . ;
A parcel, containing 180.24 acres, more or iess, of land lving in Sections 10 and 15, TOWI‘\ShlP as North Hange 29
East, Gila River Meridiaf, Apache-Gounty, Arizona. 157.88 acras, more or fess, lie within Land Managément District

11, Taalle-Wheatfields-Black Rock Chapier; and 2.38 acres, more or less, Jie within Land Managemient Bistrict 10,
Chinle Chapiter, all on the Navajo Nation.

Said right-of-way s of an irregular shape and 160.24 more ar iess in acres, and more particularly describedand *
shown on the map, Plan of Barrow Areas and Staging Area / Tsalle Dam Madification, Drawing No. G~4, showing the
Temporary Gonstruction Easement marcel)-of definite iocation to be attached and made.a part hereof.

The said applicant understands and expressiy agrees to the Tollowing stipulations; -

{a). To construct and maintain the right-of~way in a workmanlike manner,

{p). To pay.all damages, andcomeengation determined by the Secretary to be due the landowners and
authorized users and accupanis of the.jand due to the survey, granting, construction, and maintenance of
the right-of-vay.

(c). To ldentrfy the iandowners anu auxhénéed users and occupan!s agamst any ||abmty fgr the [ite, personal
Injury, and property darnage ans;ng xrorn xhq constmwon mam!enance occupamy or usarof thelands by

the applicant, his employees, contraciars and thair employees, or subcontraclors and thelr ernp!o_yees

{d). To restore the lands as Aedrly as 'possible 10 their orl'glna\ condmon upon the completlon of construction,
to the extend compalible with the purpose ior whlch the nghl-ol‘-way was gramed e

R A T ] %4

(e)- To clear and keep clear the lands within the right-of-way to extend compatible with the purpose of the
right-of-way; and dispose of ail vegeiaiive and other material cut, uprooted or otherwise accumulated during
the construction and maintenance oi the project.



{f). To take soil and resbuides chnsesvationprojéciion measiirés, including weed control, on the land
covered by the right-of-way.

. .,

(9)- To do everything feasanabjle vijthin lis.power tq preyent apd-suppressdires on of near the lands to be
occupled under the right-of-way.

(h). To build and repalr such roads, fences and trails as may be destroyed or InJuned by the construcﬂon
work and to bm!d and maintaln hecessary, 2 and suitable crossings for all rqadsﬁnd ‘lralls matmte;sect the
works construcled mamta!ned or opérated upder the nght-or-way That pon revocakon or lanp}nauoﬁ of
the nghl-ot-way, the apphcan‘l shal), so farasin leasonably Rossible, rastore the Ipnd toits ongmal concr tlon

(). To &t all times keep the Secretary informed of Its address, and in case of corporation, of thié addré3s of
its principle piace of business and of the namas and addre&ses o! lts pnncnple officers.

yro - H r Y FS

(¥)- That the applicant will not interfere with the use of the lands by or under the authority of the landowners
for any purpose not inconsistent with the primary purpose for which the right-6f-way 1§ granted

P SW . "

INWITNESS WHEHEOF . . . - __has caused this !mlrument

10 be executed this. ¥4 day of 20 ~

WITNESS . - . APPLIGANT X
-Fleg‘lgnal Directar -

Engineer . KON .

WITNESS

REQUIRED SUPPOFITING DOCUMENTS:
1. () Wnﬁen Consent ol landownar (BIA oS - 104b and/or THba) ﬁesolutlon, 25 GFR §§ 169.3)
2 () Map of definite focatlon @ odglnal myrars &2 oopies 2§ cr—‘n § 1 ée B- 169 A 1)
3. () Otér ’
( ) Archaeolog:cal Cleamnca (Cultural Resource Compliance Form)
( ) NEPA COmpIianoe (FONSl)
() Permlasion to cross ExXisting Right-of-Way

h
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EXHIBIT

; o

| DR JOE SHIRLEY,

Pré‘sijd“’eﬁrgt

MEMORANDUM

TO:

FROM:

DATE: April 04, 2014

SUBJECT: FIELD INVESTIGATION FOR TSAILE DAM
Tsaile, Apache County, Arizona

The Bureau of Indian Affairs (BIA) Safety of Dams of 301 West Hill Street,
Gallup, New Mexico 87305 has submitted 8 Temporary Construction Easement (TCE)
requesting to utilize 160.24, acres, more or less of Navajo Tribal Trust Land (NTTL) for the
Madification of the Tsaile Dam Project. The proposed site is located within of Sections 10 & 15,
Township 33 North, Range 29 East, Gila & Salt River Meridian, Tsaile, Apache County, Arizona

The Project Review Section/Chinle Land Department has conducted the field
investigation on the above project, met with the affected chapters (Tsaile/Wheatfields & Chinle
Chapters) grazing committee members (Thomas P. Litson & Eugene Tso) to identify the affected
land users (grazing permittee) affected by the proposed project, upon review of the attached
survey map and according to Mr. Litson records and knowledge there are two (02) land users
(grazing permittee) affected by the proposed project. Mr. Tso stated that he doesn’t have agy
land user affected by the proposed project. PRS has contacted the affected land users (Lorraine
Johnson Sorrell & Fred R. Benallie) to inforra them of and to obtain their written consent for the
proposed project. The affected land users were already aware of the project, they had no
objection and gave their written consent. Land Users Consent Forms # 03 attached for your
information and use.

Should you bave any question please contact me at Chinle Land Department (928)
674-2315 or (928) 797-1835

ec: Office File

Prajecet Review Section/Chinle Navajo Land Oepariment
Poit Otfice Box 2179/ Chinle. AZ 85503 / Telephone (528) 674-2315 / Fax' (928)674-2050



CONSENT FORM-3

Waiver of compensotion for domagesi

CONSENT TO USE
MAVAJO TRIBAL LANDS
TO WHOM IT MAY CONCERN
I Fred R. Benailie hereby grant consent to the Navajo

Tribe and the Bureau of Indian Affairs io permit Bureau of Indian Affairs (BIA)/ Safety of
Dams _of 301 West Hill Street. Gailup. New Mexico 87305 1o use a portion of my land use area
for the following purpose(s)_for a_Temporary or a_Temporary Construction Easement (TCE) to utilize 160.24
acres, more or less of Navajo Tribal Trust Lana (NTTL) for Tsaile Dam Modification Project,
located within Sections 10 & i5, Township 53 North, Range 29 East, Gila & Salt River
Meridian, Tsaile, Apache County, Arizona _as shown on the map showing the location of the
proposed project on the back of this consent form.

[ hereby waive any rights [ may have to compensation for the diminishment in
value of my land use rights as a resuit of the above-referenced project as proposed.

REMARKS:
;‘,ft?ﬂ ¥ ' : / 41426 MG E
até: Land User Signature (ThuméyPrint) Census No. Permit No.
WITNESS:
F B |
z -~ ;’/ ([
at ra/.mg Commlttee or Land Board Member District No.

Acknowledge oy Field Agent

J acknowledge that the contents of this con;eﬁgn?pas read / / or fully explained / /to the
land user in Navajo #7or English/ / che/zif/ wiere abplicatie

:1‘: 3 ! ‘r\- \/
Ajeld Agent Signature
78 p



CONSENT FORM-3
(Waiver of compensation for damages)

CONSENT T0 USE
NAVAJO TRIBAL LANDS
TO WHOM IT MAY CONCERN
I Iorraine Johnson Sorrell hereby grant consent to the Navajo

Tribe and the Bureau of Indian Affairs to permit Bureau of Indian Affuirs (BIA)/ Safety of
Dams of 301 West Hill Street, Gallup, New Mexico 87305 10 use a portion of my land use area
for the following purpose(s)_for a Temporary Construction Easement (TCE) to ulilize 160.24
acres, more or less of Navajo Tribal Trust Land (NTTL) for Tsaile Dam Modification Project,

located within Sections 10 & 15, Township 33 North, Range 29 East, Giloa & Salt River
Meridian, Tsaile, Apache County, Arizona as shown on the map showing the location of the
proposed project on the back of this consent form.

I hereby waive any rights | may have to compensation for the diminishment in
value of my land use rights as a result of the above-referenced project as proposed.

REMARKS:

w“ﬂ”\/)%ﬁ‘&

antﬁ)ﬁez@gnat@ré (Thumb Print) Census No, Permxt No.
WITNESS:
iﬁﬁ‘ /¥ - . %) //
Dgte Grazing Commiittee or Land Board Member District No.

Acknowledge of Field Agent

[ acknowledge that the contents of this cefis

form was read /~7or fully explained / /10 the
land user in Navajo#7 or English / / :



Navajo Nation Temporary Construction Easement Siandard Terms and Conditions
nana

TXHIBIT D
NAVAJO NATION TEMPORARY CONSTRUCTION EASEMENT TERMS AND CONDITIONS

Bureaa of Indian A ffairs (BI4) (GRANTEE)

The term of the temporary construction easement (TCE) shall be for _one _ (1) years, beginning on the
date the TCE is granted by the Secretary of Interior.

Consideration for the TCE is assessed at $_$3.294.00 _and shall be paid in full to the Controller of the
Navajo Nation, in lawful money of the Uniied States, and a copy of the receipt for such payment provided
to the Navajo Nation Minerals Department, or its successor, within 10 days of approval of and consent
to the grant of the TCE by the Secretary of Interior.

The Grantee may develop, use and occupy the TCE for the purpose(s) of _establishing, operating and
maintaining_p_staging area . The Grantee may not deveIOp, use or occupy the TCE for any other
purpose, nor allow others to use or cccupy the TCE for any other purpose, without the prior written
approval of the Navajo Nation and the Secretary of the Interior, The approval of the Navajo Nation may
be granted, granted upon conditions or withheld in the sole discretion of the Navajo Nation. The Grantee
may not develop, use or occupy the TCE for any uniawful purpose.

In al] activities conducted by the Grantee within the Navajo Nation, the Grantee shall abide by all Jaws
and regulations of the Navajo Nation and of the United States, now in force and effect or as hereafter may
come into force and effect, including but pot iimited to the following:

a Title 25, Code of Federal Reguiations, Part i69;

b. All applicable federal and Navajo Nation antaquities laws and regulations, with the following
additional condition: In the event of a discovery ail operations in the immediate vicinity of the
discovery must cease and the Navaio Nation Historic Preservation Department must be notified
immediately. As used herein, “discovery” means any previously unidentified or incorrectly
identified cultural regources, inciuding but not iimiied to archaeological deposits, human remains,
or Jocation reportedly associated with Native American religiouns/traditional beliefs or practices;

c. The Navajo Preference in Empioyment Act, 15 N.N.C. §§ 601 et seq., and the Navajo Nation
Business Opportunity Act, $ N.N.C. §§ 201 gf seq.; and

d. The Navajo Nation Water Cade, 22 N.N.C. § 1101 2t seq.. Grantee shall apply for and submit all
applicable permits and imformation to the Navajo Nation Water Resources Department, or its
SUCCESSOT.

The Grantee shall ensure that the air quaiity of the Navajo Nation is not jeopardized due to vioiation of
applicable laws and regulations by its operations pursuant to the TCE.

The Grantee shall clear and keep ciear the lands within the TCE to the extent compatible with the purpose
of the TCE, and shall dispose of ail vegetation and other materials cut, uprooted or otherwise accumulated
during any surface disturbance activities.

The Grantee shall reclaim all surface lands disturbed reiated to the TCE, as outlined in a restoration and
revegetation plan, which shall be approved by the Navajo Nation Eavironmental Protection Agency
(NNEPA) prior to any surface disturbance. The Grantee shall comply with all provisions of such

1or3
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11.

12.

13.

14.

15.

16.

Navajo Nation Tempaorary Construction Eascment Standard Terms and Conditions
anng

restoration and revegetation plan and shall notify the Director of the NNEPA immediately upon
completion of the surface disturbance activities so that a site inspection can be made.

The Grantee shall at all times during the term of the TCE and at the Grantee’s sole cost and expense,
maintain the land subject to the TCE and all improvements located thereon and make all necessary and
reasonable repairs.

The Grantee shall obtain prior written permission to cross existing TCEs, if any, from the appropriate
parties.

The Grantee shall be responsible for and promptly pay all damages when they are sustained.

The Grantee shall indemnify and hold harmless the Navajo Nation and the Secretary of the Interior and
their respective authorized agents, employees, landusers and occupants, against any liability for loss of
life, personal injury and property damages arising from the development, use or occupancy or use of TCE
by the Grantee.

The Grantee shall not assign, convey, transfer or sublet, in any manner whatsoever, the TCE or any
interest therein, or in or to any of the improvements on the land subject to TCE, without the prior written
consent of the Navajo Nation and the Secretary of the Interior. Amy such attempted assignment,
conveyance or transfer without such prior written consent shall be void and of no effect. The consent of
the Navajo Nation may be granted, granted upon conditions or withheld in the sole discretion of the
Navajo Nation.

The Navajo Nation may terminate the TCE for violation of any of the terms and conditions stated herejn.
In addition, the TCE shall be terminable in whole or part by the Navajo Nation for any of the following
causes:

a Failure to comply with any term or condition of the grant or of applicable laws or regulations;

b. A non-use of the TCE for the purpose for which it is granted for a consecutive two year
period; and

c. The use of the land subject to the TCE for any purpose inconsistent with the purpose for

which the TCE is granted.
d. An abandonment of the TCE.

At the termination of this TCE, the Grantee shall peaceably aud without legal process detiver up the
possession of the premises, in good condition, usual wear and tear excepted. Upon the written request of
the Navajo Nation, the Grantee shall provide the Navajo Nation, at the Grantee’s sole cost and expense,
with an environmental audit assessment of the premises at least sixty (60) days prior to delivery of said
premises.

Holding over by the Grantee after the termination of the TCE shalf not constitute a renewal or extension
thereof or give the Grantee any rights hereunder or in or to the land subject to the TCE or to any
improvements located thereon.

The Navajo Nation and the Secretary of the Interior shall have the right, at any reasonable time during the

term of the TCE, to enter upon the premises, or apy part thereof, to inspect the same and any
improvements located thereon.

20f3
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By acceptance of the grant of TCE. the Grantee consents to the full territorial legislative, executive and
judicial jurisdiction of the Navajo Nation, including but not limited to the jurisdiction of the Navajo
Nation, including but not limited to the jurisdiction to ievy fines and to enter judgments for compensatory
and punitive damages and injunctive reiief, in connection with all activities conducted by the Grantee
within the Navajo Nation or which have a proximate (legal) effect on persons or property within the
Navajo Nation.,

By acceptance of the grant of TCE, the Grantee covenants and agrees never to contest or challenge the
legislative, executive or judicial jurisdiction of the Navajo Nation on the basis that such jurisdiction is
inconsistent with the status of the Navajo Nation as an Indian nation, or that the Navajo Nation
government is not a government of general jurisdiction, or that the Navajo Nation government does not
possess full police power (i.€., the power to iegisiate and regulate for the general health and welfare) over
all Jands, persons and activities within its territariai boundaries, or on any other basis not generally
applicable to a similar challenge to the jurisdiction of a state government. Nothing contained in this
provision shall be construed to negate or impair federai responsibilities with respect to the land subject to
the TCE or to the Navajo Nation.

Any action or proceeding brought by the Grantee agpinst the Navajo Nation in connection with or arising
out of the terms and conditions of the TCE shail be brought only in the Courts of the Navajo Nation, and
no such action or proceeding shail be brought by the Grantee against the Navajo Nation in any court of
any state.

Nothing contained herein shafl be interpreted as constituting a waiver, express or implied, of the
sovereign immunity of the Navajo Nation.

Except as prohibited by applicable federai law, the law of the Navajo Nation shall govern the
construction, performance and enforcement of the terms and conditions contained herein,

The terms and conditions contained herein shail extend to and be binding upon the successors, heirs,
assigns, executors, administrators, empioyees and agents, including all contractors and subcontractors, of
the Grantee, and the term “Graniee,” whenever used herein, shall be deemed to include all such
successors, heirs, assigns, executors, adminisirefors, empioyees and agents,

There is expressly reserved to the Navajo Nation fuii territorial legislative, executive and judicial
jurisdiction over the TCE and ail Jands burdened by the TCE, inclnding without limitation over all
persons, including the public, and ail activities conducted or otherwise occurring within the TCE; and the
TCE and all lands burdened by the TCE shail be and forever remain Navajo Indian Country for purposes
of Navajo Nation jurisdiction.

429
o]

L]
[PV]



A

3

The = Grantee C $ Py
blishing, & marafaning & _sta qeing area
Grantee mayfot develap, use or occupy the TCE4or any other putpose, nor allow athers to use or occupy

Novajo Nation Temporary Construction Easement Standard Terms and Counulitions
N

EXHIBIT D

NAVAJO NATION TEMPORARY CONSTRUCTION EASEMENT TERMS AND CONDITIONS

Bureau of Tndian Affaits __ (GRANTEE)

The term of the temporary construction easement (TCE) shali be for One, ) years, beginning
on the date the TCE is granted by the Secretary of Interior.

Consideration for the TCE is assessed at $_6%, J9%. 60 and shall be paid in full to the Controller of

the Navajo Nation, in lawful money of the United States, and a copy of the receipt for such payment
provided to the Navajo Nation Minerals Department, or its successor, within_£J days of approval of and

consent to the grant of the TCE by the Navaye-Natron. .Sec,ng;fd:j 0 .F;ﬁu, lnteriar—

may develop, use  apd occu the TCE for the purpose(s) of

The

the TCE for any other purpose, without the prior written approval of the Navajo Nation and the Secretary
of the Interior. The approval of the Navajo Nation may he granted, granted upon conditijons or withheld
in the sole discretion of the Navajo Nation. The Grantee may not develop, use or occupy the TCE for any
unlawful purpose.

In all activities conducted by the Grantee within the Navajo Nation, the Grantee shall abide by all laws
and regulations of the Navajo Nation and of the United States, now in force and effect or as hereafter may
come into force and effect, including but not limited to the following:

a. Title 25, Code of Federal Regulations, Pact 169;

b. All applicable federal and Navajo Nation antiquities laws and regulations, with the following
additional condition: [n the event of a discovery all operations in the immediate vicinity of the
discovery must cease and the Navajo Nation Historic Preservation Department must be notified
immediately. As used herein, “discovery” means any previously unidentified or incorrectly
identified cultural resources, including but not limited to archaeological deposits, human remains,
or location reportedly associated with Native American religious/traditional beliefs or practices;

c. The Navajo Preference in Employment Act, 15 N.N.C. §§ 601 et seg., and the Navajo Nation
Bustness Opportunity Act, S N.N.C. §§ 201 et seq.; and

d. The Navajo Nation Water Code, 22 N.N.C. § 110t gt seq.. Grantee shall apply for and submit ajl
applicable permits and information to the Navajo Nation Water Resources Department, or its
SUCCESSOL.

The Grantee shall ensure that the air quality of the Navajo Nation is not jeopardized due to violation of
applicable Jaws and regulations by its operations pursuant to the TCE.

1of3
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The Grantee shall clear and keep ciear the lands witkin the TCE to the extent compatible with the purpose
af the TCE, and shall dispose of ail vegetation and other materials cut, uprooted or otherwise accumulated
during any surface disturbance activities.

The Grantee shall reclaim all surface lands disturbed refated to the TCE, as outlined jn a restoration and
revegetation plan, which shall be approved by the Navajo Nation Environmental Protection Agency
(NNEPA) prior to any surface disturbance. The Grantee shall comply with all provisions of such
restoration and revegetation plan and shail notify the Director of the NNEPA immediately upon
completion of the surface disturbance activities so that a site inspection can be made.

The Grantee shall at all times during the termr of the TCE and at the Grantee's sole cost and expense,
maintain the land subject to the TCE and all improvements located thereon and make all necessary and

reasonable repairs.

The Grantee shall obtain prior writien permission to cross existing TCEs, if any, from the appropriate
parties.

The Grantee shall be responsible for and promptly pay ail damages when they are sustained.

The Grantee shall indemnify and hold harrmiess the Navajo Nation and the Secretary of the Interjor and
their respective authorized agents. empioyees, iandusers and occupants, against any liability for loss of
life, personal injury and property damages arising from the development, use or occupancy or use of TCE
by the Grantee.

The Grantee shall not assign, convey, iransier or subiet, in any manner whatsoever, the TCE or any
interest therein, or in or to any of the improvements on the land subject to TCE, without the prior written
consent of the Navajo Nation and the Secretary of the Interior. Any such attempted assignment,
conveyance or transfer without such prior written consent shall be void and of no effect. The consent of
the Navajo Nation may be granied, granied upon conditions or withheld in the sole discretion of the
Navajo Nation.

The Navajo Nation may terminate the TCE for violation of any of the terms and conditions stated herein.
In addition, the TCE shall be terminabie in whoie or part by the Navajo Nation for any of the following
causes:

a. Failure to comply with any term or condition of the grant or of applicable Jaws or regulations;

b. A non-use of the TCE for the purpose for which it is granted for 2 consecutive two year
period; and

c. The vse of the land subject to the TCE for any purpose inconsistent with the purpose for

which the TCE is granted.
d. An abandonment of the TCE.

At the termination of this TCE,. the Grantee shall peaceably and without legal process deliver up the
possession of the premises, in good condition, usuai wear and tear excepted. Upon the written request of
the Navajo Nation, the Grantee shail provide the Navaio Nation, at the Grantee’s sole cost and expense,
with an environmental audit assessment of the premises at least sixty (60) days prior to delivery of said
premises.

Zof 3
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Holding over by the Grantee afler the termination of the TCE shall not constitute a renewal or extension
thereof or give the Grantee any rights hereunder or in or to the land subject to the TCE or to any
improvements located thereon.

The Navajo Nation and the Secretary of the Interior shall have the right, at any reasonable time during the
term of the TCE, to enter upon the premises, or any part thereof, to inspect the same and any
improvements located thereon.

By acceptance of the grant of TCE, the Grantee consents to the full territorial legislative, executive and
judicial jurisdiction of the Navajo Nation, including but not limited to the jurisdiction of the Navajo
Nation, inctuding but not limited to the jurisdiction to levy fines and to enter judgments for compensatory
and punitive damages and injunctive relief, in connection with all activities conducted by the Grantee
within the Navajo Nation or which have a proximate (legal) effect on persons or property within the
Navajo Nation,

By acceptance of the grant of TCE, the Grantee covenants and agrees never to contest or challenge the
legislative, executive or judicial jurisdiction of the Navajo Nation on the basis that such jurisdiction is
inconsistent with the status of the Navajo Nation as an Indian nation, or that the Navajo Nation
government is not a government of general jurisdiction, or that the Navajo Nation govemment does not
possess full police power (i.c., the power to legislate and regulate for the general health and welfare) over
all lands, persons and activities within its territorial boundaries, or on any other basis not generally
appliceble to a similar challenge to the jurisdiction of a state government. Nothing contained in this
provision shall be construed to negate or impair federal responsibilities with respect to the land subject to
the TCE or to the Navajo Nation.

Any action or proceeding brought by the Grantee against the Navajo Nation in connection with or arising
out of the terms and conditions of the TCE shall be brought only in the Courts of the Navajo Nation, and
no such action or proceeding shall be brought by the Grantee against the Navajo Nation in any court of
any state,

Nothing contained herein shall be interpreted as constituting a waiver, express or implied, of the
sovereign immunity of the Navajo Nation.

Except as prohibited by applicable federal law, the law of the Navajo Nation shall govern the
construction, performance and enforcement of the terms and conditions contained herein.

The terms and conditions contained herein shall extend to and be binding upon the successors, heirs,
assigns, executors, administrators, employees and agents, including all contractors and subcontractors, of
the Grantee, and the term “Grantee,” whenever used herein, shall be deemed to include all such
successors, heirs, assigns, executors, administrators, employees and agents.

There is expressly reserved to the Navajo Nation full territorial legislative, executive and judicial
Jurisdiction over the TCE and all lands burdened by the TCE, including without limitation over all
persons, including the public, and all activities conducted or otherwise occurring within the TCE; and the
TCE and all lands burdened by the TCE shall be and forever remain Navajo Indian Country for purposes
of Navajo Natjon jurisdiction.
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FORM 06/28/01
(General)

EXHIBIT “D”

NAVAJO NATION TEMPORARY CONSTRUCTION EASEMENT
# TERMS AND CONDITIONS;

JEA Ay 7:4-!5- o
o T Cf -:/]"r Luresu g /474//2% j%W(GRANTEE)

2

Owe
The term of the temposary ¢onstruction easement shail be for_(_\_) yearX, beginning on the date the
temporary construction gasement (TCE) is granted by the Secretary of Intefi

Nation for the grant of the temporary construction easement shall be §
aid in full to the Controiler of the Navajo Nation, in lawful money of the

. Consideration to the Nava)
De>, 39400 and shall b

United States, and a copy of\the receint for such payment provided to the Navajo Nation Minerals
Department, ot its successor, within /©__ days of approvai of and consent to the grant of the temporary
construction easement by theNuvap—NaheF‘ 3<c,4-s«'r-u~/ _'3_ e ] r#«’w‘r
?\ . et ored

[ ]NO [1YES % i

\

-

Consideration for the temporary e Navajo Natior =~

___gnmbases—tlnnmuunrm‘d‘re vrajecmnro Jez:rwrl{-beneft Nmo—remdems

The Grantee may develop, use and occuux the temporary constructlon easement for the purpose(s) of
establishing, operating and maimaining a staging area . ho Grantee may not develop, use or occupy the
temporary construction easement for any othey purpose \l}rnhout the prior written approval of the Navajo
Nation and the Secretary of the Interior. The\approvaf of the Navajo Nation may be granted, granted
upon conditions or withheld in the sole discreti n orthe Navajo Nation. The Grantee may not develop,
use or occupy the temporary construction easerne! W'tor any unlawful purpose.
A

In afi activities conducted by the Grantee n @e Navajo Nation, the Grantee shall abide by all laws
and regulations of the Navajo Nation and,dl the Unned States, now in force and effect or as hereafter may
come into force and effect, mcluumz but not hmntedio the following:

a. Title 25, Code of Fede,r;EReguianons, Part 169'

b. All applicable ‘fdéral and Navajo Nation anuk]uxtnes laws and segulations, with the following
additional condition: In the event of a discovery all operations in the immediate vicinity of the
dnscoveryzz{ust cease and the \lavalo Nation Historic Preservation Department must be notified
1mmed|atcly As used herein, “discovery” meaRrs any previously unidentified or incorrectly
ldept’ ified cultural resources, inciuding but not iimitdd to archaeological deposits, human remains,
Jor location reportedly assaciated with Native Americhn religious/traditional beliefs or practices;

c. The Navajo Preference in Employment Act, ;5 N.N.G. §§ 601 et seq., and the Navajo Nation
Business Preference Law, 5 N.N.C. §§ 201 2t sea.; and

d. The Navajo Nation Water Cede, 22 N.N.C. § 110} e_t;gg.\ Grantee shall apply for and submit all
applicable permits and information to the Navajo Nation Water Resources Department, or its
successor.

The Grantee shall ensuce that the air quality of the Navajo Nation’is not jeopardized due to violation of
applicable Jaws and regulations by its operations pursuant to the temporary construction easement.



10.

12.

13.

14.

1S.

The Grantee shall clear and keep clear the Jands within the temporary construction easement to the extent
compatible with the purpose of the temporary construction easement, and shall dispase of all vegetation
and other materials cut, uprooted or otherwise accumulated during any surface disturbance activities.

The Grantee shal} reclaim all surface lands disturbed related to the temporary construction easement, as
outlined in a restoration and revegetation plan, which shall be approved by the Navajo Nation
Environmental Protection Agency (NNEPA) prior to any surface disturbance. The Grantee shall comply
with all provisions of such restoration and revegetation plan and shall notify the Director of the NNEPA
immediately upon completion of the surface disrurbance activities so that a site inspection can be made.

The Grantee shall at all times during the term of the temporary construction easement and at the Grantee’s
sole cost and expense, maintain the land subject to the temporary construction easement and all
improvements located thereon and make all necessary and reasonable repairs.

The Grantee shall obtain prior wrmen permission to cross existing right-of-way, if any, from the
appropriate parties. '

The Grantee shall be responsible for and promptly pay all damages »yh’én they are sustained.

The Grantee shall indemnify and hold Harmless the Navajo NatiI‘Sn and the Secretary of the Interior and
their respective authorized agents, employees landusers and eccupants against any liability for loss of
life, personal injury and property damages ariging from the- ‘development, use or occupancy or use of
temporary construction easement by the Grantee. /
\ 7
The Grantee shall not assign, convey or tran&fcr, in any’ manner whatsoever, the temporary construction
easement or any interest therein, or in or to any of the improvements on the land subject to the temporary
construction easement, without the prior writtén consent of the Navajo Nation and the Secretary of the
Interior. Any such attempted assignment, conveyarice or transfer without such prior written consent shall
be void and of no effect. The consent of the Navajo Nation may be granted, granted upon conditions or
withheld in the sole discretion of the Navajo N&tIO[\
. kY
The Navajo Nation may terminate the ten;uporary cé,nstmction easement for violation of any of the terms
and conditions stated herein. In addition, the temporary construction easement shall be terminable in
whole or part by the Navajo Nation for any of the folfowing causes:

a. Failure to comply wtth any terms and c‘ondmons of the grant or of applicable laws or
reguizations; .

b. A non-use of the-temporary construction easc.ment for the purpose for which it is granted for
a consecutive two year period; and

c. The use of the land subject to the tempongry construction easement for any purpose

mconsnsteru with the pumose for which the tempqrary construction easement is granted.
At the termination of this temporary construction easement, the\Grantee shall peaceably and without legal
process deliver up’the possession of the premises, in good condmon, usual wear and tear excepted. Upon
the written request of the Navajo Nation, the Grantee shall provide the Navajo Nation, at the Grantee’s
sole cost and expense with an environmental audit assessment of the premises at least sixty (60) days
prior to dchver of said premises.

Holding over by the Grantee after the termination of the temporary construction easement shall not
constitute a renewal or extension thereof or give the Grantee any rights hereunder or in or to the Jand
subject to the temporary construction easement or to any improvements located thereon.
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20.

21.
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23,

The Navajo Nation and the Secretary shail have the right, al any reasonable time during the term of the
temporary construction easement, to enter upon the premises, or any part thereof, to inspect the same and
any improvements located therein.

By acceptance of the grant of temporary construction easement, the Grantee consents to the full territorial
legislative, executive and judiciai jurisdiction of the Navajo Nation, including but not limited 10 the
jurisdiction of the Navajo Natiox{y inctuding but not limited to the jurisdiction to levy fines and to entec
judgments for compensatory and Qunitive damages and injunctive relief, in connection with al} activities
conducted by the Grantee within ?be Navajo Nation or which have a proximate (legal) effect on persons
or property within the Navajo Nation.

By acceptance of the grant of temporary construction easement, the Grantée covenants and agrees never
to contest or challenge the legislative \executive or judiciai jurisdiction of the Navajo Nation on the basis
that such jurisdiction is inconsistent with the status of the Navajo Natidn as an Indian nation, or that the
Navajo Nation govemnment is not 2 government of general jurisgh'ction, or that the Navajo Nation
government does not possess full police ‘power (i.e., the nower tq,:{egislate and regulate for the general
health and welfare) over all lands, personsiand activities within it¢ territorial boundaries, or on any other
basis not generally applicable to a similar ghailenge io thejmjfdiction of a state government. Nothing
contained in this provision shall be construed to negate cr impair federal responsibilities with respect to
the land subject to the right-of-way or to the Navajo Nation./
s .

Any action or proceeding brought by the Grantee against the Navajo Nation in connection with or arising
out of the terms and conditions of the temporary canstruction easement shall be brought only in the
Courts of the Navajo Nation, and no such action dr proceeding shall be brought by the Grantee against the

Navajo Nation in any court of any state. A
1_./ 1\
Nothing contained herein shall be interprered as\gzonstituting a waiver, express or implied, of the
sovereign immunity of the Navajo Nation. / Y
7 \

7 y
Except as prohibited by applicable federal law, the\ law of the Navajo Nation shall govemn the
construction, performance and enforcfﬁnem of the terms :fn\d conditions contained herein.

The terms and conditions contaified herein shall extend té angd be binding upon the snccessors, heirs,
assigns, executors, administratgrs, empioyees and agents, inclding all contractors and subcontractors, of
the Grantee, and the term )"Grantee," whenever used herely, shall be deemed to include al) such
successors, heirs, assigns. 9§ecutors, administrators, empioyees aud agents.

There is expressly reserved to ihe Navajo Mation fuil territorid) legislative, executive and judicial
jurisdiction over thg’ temporary construction easement and all Yands burdened by the temporary
construction easement, including without i{imitation over all persons, including the public, and all
activities condugted or otherwise occurring within the temporary construction easement; and the
temporary consffuction easement and all lands burdened by the temporary construction easement shall be
and forever r:)_e,rhain Navajo Indian Country for purposes of Navajo Nation jurisdiction.

7

5



United States Department of the Interior 2
Navajo Region EE: . <

P.O. Box 1060 o 4
Gallup, NM 87305 TAKE PRIDE
INAMERICA
MC:620/Division of Environmentet, Cultural, & Salety Mansgement
MEMORANDUM MAR 12 204
To: Charles Nixon Safety of Dams Hydraulic Engincer
From: Harrilene Yazzie, Regional NEPA Coordin
Through: George Padilla, Supervisory Physical Scientist
Subject: Finding of No Significant Jmpact — Tsaile Dam Modification, Safety of Dams
Rehabititation Project, Apache County, Acizona EA-11-085

The Division of Environmental, Cultural, and Safety Management reviewed the environmental
assessment, Tsaile Dam Modification, Safety of Dams Rehabilitation Project. The 51-foot high dam is
located on Navajo Tribal Trust lands in Tsaile, Arizona at the entrance to Canyon Del Muerto within the
Canyon de Chelly Nation Monument. The proposed project entails modification of the existing dam to
correct dam safety deficiencies that pose an unacceptable risk to people and resources downstream of the
dam in Canyon de Chelly snd the community of Chinle, Arizona. The BIA is the lead federal agency
pursuant to NEPA. The Navajo Nation Department of Water Resources (NNDWRY), National Park

Service (NPS), and the U.S. Fish and Wildlife Service are coopcrating agencies for the preparation of this
document.

Based upon review of the caviranmental assessment, a Finding of No Significant Impact has been
determined for the propased actions which will not have a significant impact on the quality of the natural
human environment. Therefore, an environmental impact statcment for the proposed project is not
required.

Should you have any questions, please contact Ms. Harrilene Yazzie, Regional NEPA Coordinator, at
(505) 863-8287.

ce: Ni0l

Subject (H:\HY 2005 EA\EA-11-085 Tsaile, New Mexico - Tsaile Dam Rehabilitation Project
FONSJ.doc)



In ::dcliric;n'lb the-bliighead siicker, the pronosed project would follow an adaptive managemnent protocol
to n'\a'nu“ge‘acmﬂ znd potential/non-project relaied irnpacts to the hald eagles (Maliaeetus leucocephalus)
breeding area in the project arca vicinity of the proposed project. The adaptive management prolocol
would occur in & phascd approach, and profection measures would increase depending an the monitored
poteatial threat to the eagles. The zdaptive managemen: trotocol would address the two primary potensial
causes for interference with the cagies, dircet disturbance 2nd a loss of a food source.

Tie Burcau of indian Affairs (BIA) has prepancd this Environmenta! Asscssment (EA) lo onalyze
potential effects to physical, biolugicai, and cultural resources thal may resull from Sxfely of Dams
(8OD) repairs to Tsaile Dam on ihe Navajo Nation in Apache County, Arizona. The EA was prepared in
accordange with the Nationz) Environmental Policy Act {NEPA), the Council on Environimerital Quality
Regalations (40 CIFR | 500-1508), ana the BIA NEPA handbook (32 1AM 3-H). BIA is the lead Federal
agency pursnant o NEPA. The Navaio Nation 1epartment of Water Resowrees (NNDYWR), Mational Park
Service (NPS), and U.S, Fish and Wildlifc Service (USFWS5) arc cooperating agencies {or (he preparation
of 1his document.

The Environmental Assessnient {EA) was prepared by the Bureau of Reclamation, Phocnix Office,
consultnnt for this project. Brscd on the information contained in the GA, it is determined that the
Proposed Action will not have a significant imspact an the natural or human enviconmenl. Therefore, in
accordance with the Nationa! Enviroamentai Policy Act (NEPA) and 102 (2) (¢), an Environmental
hnpact Statemcit (EIS) witl nat be prepared.

The following refeicaces serve as basis for this decision and are incorporated in the EA documenl,

1. A seoping notice soliciting pubiic commeni on the proposed project was distnibuled to potentially
inferested individvals, organizations, and agencies on March 25, 201 1. News releases regarding
the proposal were also sent 1o 10 regional and state-wide news media outlets including the Navajo
Tirws and Arizona Repuiblic. Scoping comments were received from three people. The following
cnvironmental issues were considered in the pianning process and contribuled to the development
of stratcgies fo mitigate the impacts of construction:

+  potentizl effects 1o biologicai resources, including resident bald eagles
- potential cfiects to flow in Tsaiie Creck downstream of the dam

«  poteniial effects to cuiturai resources in Canyon Del Mucito

+  potential effects to downsiream water users and canyon residents

2. Alternative course of action and mitigation measures have been developed in response 1o
environmental concerns and issues, The EA discloses the environmental consequences of the
proposed “preferred” action and a “no action” aitemative (EA, page 8).

3. Water Resources: The new outlet works wouid have a maximum discharge capacity of
approximately 120 efs, which wouid meet SOD reservoir evacuation criteria. Routine operational
discharges for the propose of adjusting levels or rneeting downstream irrigation demand would be
in the range of 5 to 20 cfs. The project would not affect drainage pattems in the area (EA, page
17).

4. Land Use: Following construction, pre-2004 reservoir Jevels would be restored. This would
improve conditions for water-pased recreation, water slorage, and potential future irrigation
releases (EA, page 19).



conditions that support tiic sport fishery by removing undesivable spccics of nonnative fishes and
restoring a fut) pool.

12. Pazardous Material, Solid Waste, and Buvironmentat Contamination: Use, storage, and disposal
of hazardous materials and solid waste associnted with constcuction have the potential 1o
adversely affect the cavironment i these materials arc improperly inanaged. In general, mosl
potential impatis are assosiated with the release of thesz materinls to the environment. Direct
impacis of such eelcases wonld include comamination of <oil, vater, ani vegelation, which conld
seaule in indisect impacts to wildlife, aquatic life, and humans,

13. ladian Tmst Asscts: Ground distugbances resulting from: constyuction 2od contractor vse would
alTect approximeicly 27.1 geres of land al the dam, spillway, siaging arca, and borrow arcas
Access to tribal fand within &ctive work aceas veonld be controlled diring constniclion Lo protect
public safety and welle.

4. Environmental Justice' and Socioeconoimic Considerations: Under the Proposed Action, these
would be @ minor, short-term economic benefit for local busipssses thet result from construction
workers' expenditures on lodging and food. hMost of the non-resident work force would likely
commpte from lodging vemues in Chinde. In addition, there may be temporacy construction-
related employment opportunities for local residents.

13. Transportation: The proposed project vould result in (emporary closure of » 0.6-mile segment of
B1A Road 8077 at Tssile Dem. During construction, traffic would be diverled to a delour
constructed zloug the north side of the spillway and wpstream embankment of the dam. This
delonr would include 2 25-foot wide driving surfzce designed to accommodale hotli consirnction
tratfic and public tratfic at restricted spceds. Between the dam and Navajo Route 64, BIA Roadl
$077 woulid be used for construction hedlzge to aveid primary travel routes leading info the Dine
Cellege campns.and residential areas north of the college.

CONCLUSION

The proposed action is the preferrcd alternative. 1t does not constitute a major federa) action, which
normally requires preparation of an environniental impact statement (EIS). The Proposed Action will not
have a noticeable effect on the human enviranmcat. There are no unmitigated adverse impacts on public
health, public safety, threatened and endangerer specics, and sites eligible for listing in the National
Register of Historic Placcs, known ethnographic resources, or other unique characteristics of the region.
No highly uncertain or controversial impacts, major cumulative impacts, unique or unknown risks, or
elements of preccdence were identified. Implementation of the action will not violate any tribal, federal,
state, or local environmental laws.

Based on the foregoing, it has been determined that an EIS is not required for this project and thus will
nol be prepared.

3 2)pomt

. " Date
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CHAPTER 1 - PURPOSE AND NEED

1.1 INTRODUCTION

The Bureau of Indian Affairs (BIA) has prepared this Environmental Assessment (BA) to analyze
potential effects to physical, biological, and cuiturai resources that may resuit from Safety of Dams
(SOD) repairs 1o Tsaile Dam on the Navajo Mation in Apache County, Arizona. The EA was prepared in
accordance with the National Environmental Policy Act (NBPA), the Council on Environmenta) Quality
Regulations (40 CFR 1500-1508), and the BYA NEPA handbook (59 1AM 3-H). BIA is the )ead Redecal
agency pursuant to NEPA. The Navajo Nation Department of Water Resources (NNDWR), Nationa)
Park Service (NPS), and 1.S. Rish and Wiidlife Service (USFWS) are cooperaling agencies for the
preparation of this document

1.2 BACKGROUND

The NNDWR and BIA proposc 10 rehabilitate Tsaile Dam to correct verified SQD deficiencies that
potentially threaten public safety. Tsaile Dam is situsted inside the northeasten “indefinite” boundary
of Canyon de Chelly National Monument aiong the westerr edge of the Chuska Mountains.
Construction of the dam was completed in 1964 by the Navajo Nation to provide opportunities for water
storage, recseation, and irrigation. In {982 and 1983, the dam and spiilway were modified to address
seepage concems related to the development of sinkholes on the downstream face of the embankment
and inability of the spillway to pass the probable maximum flond.

Tsaile Dam has an “L" shaped embankment with a crest iength of 1,950 fec! and crest clevation (El.) of
7,041.0 feet.! Similar in many respects to other major dams on the Navajo Nation, Tsaile Dam consists
of a riprap-armored earthen embankment, gared outiet works, and uncontroiied spillway. The outle!
works cousist of a 24-inch-diameter, asphalt-coated, carrugated ricizi pipe (CMP) with a concretz
intake box located near the bottom of the reservoir at El. §,592.2 feat. A 24-inch-diameter slide gate is
located in 1he intake structure and is operated by a hydraulic hand pump piaced inside a concréte vauli
on the upstream face of the dam. Maximunrcomputed: discharge capacity of the outlet works is 41 cubic
feet per second {cfs) when the reservoir is at the spillway crest eievation of 7,033.1 feel.

:[‘he spillway is an uncontrolled 200-fool-long concrete ogee weic structure iccated adjacent to the right
(north) abutment of the dam. A bedrock-bottomed approach channel connects the main body of the lake
to the spillway. Discharges from the spillway re-enter Tsaile Cresk a shont distance downstream of the
dam.

Tsaile Dam is operated by the NNDWR SOD Program. Because of safety conecms, a resteiction was
imposed in 2004 to keep Whe reservoir at or below Ei. 7,026.7 feet, or 8.4 feet below the normal
reservair waler level. Due to the delerigraled condition of the CMP, the use of outlet works was
suspended and its function replaced by Iwo siphons that were: installed in 1999 and 2000. These siphons
regulate Jake levels, maintain the existing drawdown, and provide reservoir evacuation capability.

!y Elevations are based ont NAVD 88
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= Inadequate access to the dam during spillway discharges. The main access route (BIA Road
8077) 1o 1he dam passes through the spillway. ‘This route cannot be used when the spillway is
active. Other aceess routes exist bot are on unimproved dint roads Lhat are ofien impassible
during storm events.

1.4 PROJECT LOCATION

Tsaile Dam is located in the Tsaile/Whealifields Chapler of the Navajo Nalion near the community of
Tsaile, Arizona (Figure 1). The outlet works is at UTM 12 S 661360 E, 4015860 N (NAD 83) (at:
36.274217, long: -109.203494). The project area includes the dam, outlet works, spiltway, a conlractor
use area north of the spillway, ard two borrow areas along the south side of the reservoir (Figure 2).

1.5 PUBLIC INVOLVEMENT

The Council on Bnvironmental Quality (CBQ) defines scoping as ™... an early and opcn process for
dctermining the scope of issues to be addressed and for idenlifying significant issues related to a
proposed action (40 CFR 1501.7).” Scoping is an important underpinning of the NEPA process that
encourages public input and helps focus the environmental impact analysis on relevant issucs.
Distribution of scoping information typically hieralds the beginning of the public componeni of the
NEPA process.

A scoping notice soliciting public comment on the proposed project was distributed 10 potentially
intcrested individuals, organizations, and agencies on March 25, 2011. News releases regarding the
proposal were also sent to 10 regional and state-wide news media outlets including the Navajo Times
and Arizona Republic, Scoping comments were received from three people.

Public meetings were held at the Tsalle/Wheatfields Chapier House on May 17, 2011, and August 22,
2012. The meelings were attended by staff from the BJA, the NNDWR SOD Program, Reclamation, the
NPS, and repeesentatives and residents from the Tsaile/Wheatfields and Chinle chapters.

Several issues were identified from discussions among cooperating agency staff and the public. The
following environmental issucs were considered in the planaing process and contributed to the
development of strategies to mitigate the impacts of construction:

« Potential effects to biological resources, including resident bald eagles;
» Poiential ¢ffects to flow ja Tsaile Creck downstream of the dam;

= Poiential effects to cultural resources in Canyon de) Muerio; and

= Potential effects to downsircam waler uSers and canyon residents.

Draft EA. A draft EA was distributed to potentially affected or interesled individuals and agencies for
public review during a formal comment period from August 12, 2011 to September 14, 2011. The draft
EA considered two action alternatives: (1) Alternative A (identified as the Preferred Aclion), which
included sliplining the exisling outiet works CMP, inslalling a new inlake siructure and a Type 1V
impact basin, and eonstructing a pedestrian bridge across the spillway; and (2) Altemative B, which
includcd excavating the middle portion of the dam, removing and replacing the outlet works, installing a
Type IV impact basin, and construcling a pedesirian bridge across the spillway. Both alternatives
Environmenial Assexsment
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- DESCRIPTION OF ALTERNATIVES

The EA analyzes one design aliernative thal satisfies the purpose and need for corvective action. No
action is also considered. The proposed engincering design represents the culmination of an analytics!
process which identified safety issves {(Reclamation 2005) and formulated recommendations for
comecting \he verified SOD deficiencies (Kleinfelder 2012a). Docuinentation df the design process and
comresponding engincering decisions are located in the project file at BIA's SOD Program, Navajo
Regional Office.

2.1 ALTERNATIVE A - NO ACTION

Scction 102(2)(F) of NEPA requircs that no action must be éonsidered as an alternative in an
environmental review whenever there ace uncesolved conflicts about the proposed action with respect to
aliernative uses of available resources. A description of “no action” is also customarily used in an BA to
provide the baseline for comparison of environmental effects of the action allematives against
conditions thal are representative of the status quo. As considered in this EA, if no action is taken, the
repairs described in the Proposed Action would not be implemented and the status quo condition woutd
persist. Without suitable corrective action, existing safety deficiencies wil} continue to be 2 concern for
the foreseeable foture. More restrictive operating requirements, such as addidonal drawdown of the
reservoir, arc possible if internal eyosion of the embankment persists.

2.2 ALTERNATIVE B - PROPOSED ACTION

The following aclion is psopased to corvect verified safely deficiencies and restore full operation of the
outlet works and water storage capability of Tsaile Dam. Implementation of the Proposed Action would
require approximately 12 months. Construction would commence in April 2014 and conclude by April
2015.

Dam Embankment Modiftcation. Approximately 1,150 liaear feet of the dam embapkment would be
removed and replaced with a zoned fill as shown in Appendix A. The existing embankment would be
removed down to bedrock to correct potential foundation liquefection and secpage. Materia) from the
embankrpent excavation would be stockpiled, processed with additional barrow materia), and reusad for
construction of the new embankment. Riprap would also be removed, stockpiled, and rensed.

The bulk of the new embankment generally would be eonstrucied within the footprint of thé existing
dam; however, the crest and downstream toe would shift approximately 90-100 feer downstream
(Appendix A). Features of the new embankment include a 20-foot wide cres! at B. 7,041, a S-foot decp
key trench, a2 low-permeability central clay core, clay to sandy clay upstream and downstream
embankment shells, 2nd 2 new filier and drain system with a downstream toe drein. Configumation of the
downstream embankment wovld be similar in design 1o the action alternatives previously considered in
the draft EA. Reconfiguration of the embankment with the proposed alignment would facilitate the
following construclion management practices:

= Diilize 2 &-foot-high section (crest Bl. 7,018 feet) of the existing upstream embankment as a
cofferdam (o proleet the work area. This would obviate the need 1o construel a cofferdam in the
reservoir as was proposed in the draft EA

Enyironmenal Assesyment
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logistical requirements identified during the mobilization phase of construction. The staging area would
accommodate a field office, trailers, carpenter and metai fabrication shaps, malerial and equipment
storage, employee parking, sanjtary facilities, and 2 smail concrete batch piant if needed. Power would
be provided by portable generators. Polable water would bé transported to e site.

Dewatering. The proposed project would require evacuation of water from Tsaile Reservoir, Active
pumping would be uiilized with the cxisting siphous and outiet works to gradually drain the reservoir to
El. 7,010 feet, which is the approximaled suriace eievalion of the lakebed sediment. Drawdown would
begin in January 2014 and continue until construction begins in April 2014,

2.3 ALTERNATIVES ELIMINATED FROM FURTHER CONSIDERATION

Several design altematives were considered and eliminated because of anticipated higher cost or
rechnical inferiority. Major alternalives considered and eliminated incivde:

» Remove Tsaile Dam. This was not considered to be 2 viable aitemative because it would not
meet the underlying need of the Navajo Nation for water storage on Tsaile Creek.

« Rebuild Tsaile Dam downstream of Lhe existing structure. This aiternative was rejected
because it wonld be more expensive and have greater environmental impact with no
technological advantage.

* Slipline the existing 24-inch diameter comugaled metai outiet works pipe with a grouted, a
high-density potyethylene 20-inch diameter. Although this aiternative was initially identificd a5
the preferred action in draft BA, it was subscauently rejected because of technical issues
involving the stabilization of eroded cavities within the embaniment along the exterjor of the
exdsting outlet works CMP. In addirion, this aiternative severely Jimited the discharge capacity
of the outlet works and thereby failed to satisfy reservoir evacuation criteria
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Flgure 4. Proposed embankment configuration and outlet works.
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Prior to 2000, operational releases from Tsile Dam wene made theough the 24-inch diameter outlet
works pipe. Duc to significant deterioration of this:pipe; routine usc of The outlel works was suspended
and its function replaced by two temporary sipitons(12and |6 inch diameter) thi were installed in
1999 and 2000. These siphons have u combincd:discimrge eanacity of approximotely 22 efs (Figure 5).
Portable pumps are sometimes uscd 10 suppicment the:siphons whea inflows from snowmelt or storms
raise lhe water sucface above the resiricied maxcinuntoperatiny clevatinnof 7,023 feet. Discharge
volumes up to 114 ¢fs have been achivvel throtghe the-combitied-usc of pumps and siphons. Despilc the
current drawdown, sigaificant inlows trom high-ievel flonds-are stilf capablce of filling the reservoir and
spilling over the spillway (Figure 6). requiring the cancented use of siphans and pumps to lower the
waler Surface to the restricted level

Figure 5. View of siphons on downstream embanikment of Tsaile Dam.
Siphons were discharging 22 cfs {Aprii 2005).
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the lower 24-milc reach of Tsaile Creek, which includes most of the Canyon del Muerto main stem, is
jntermittent. .

3.1.2 Environmental Consequences

Alternative A - No Action

Under the No Action alicrnative, there would be no direct effect ta waler resources because no projéct
would be implemented. Releases from the reservoir would continue to be made: through the exisling
siphons. Active pumping would supplement the siphons to maintain the restricted water level when
needed. In the long tenm, any additional drswdown of the reservoir would inareasc the surface-to-depth
ratio (shatlowness), increase the average water temperature, encourage aquatic plant production, and
thereby induce conditions that are more eutrophic.

Alternative B - Proposed Action

Uader the Proposed Action, active pumping would be utilized jn concert with the existing siphons and
the outlet works to drain the 1ake. More than 50 percent of the lake's hydraulic height down to E} 7,015
feet could be drained with the siphons. The remaining pool to the lakebed clevation of 7,010 would be
evacvaled using pumps and the CMP outlet pipe, assuming the intake structure js noi too deeply buried
in sedirent and the slide gate is operational. Use of the gutlet works ta evacuate a portios of the lower
poo! would provide cost savings to the project. No safely risk to the public or damage to the ovtict
works is anticipated as Jong as non-pressurized flow is reléased. The maximum non-pressurized
discharge rate for the outlet works would be recalculated as head pressures deercase in response to
decreasing water levels.

The reservoir would be gradually dewatered beginning in January 2014. Maximurn discharge during
dewstering would not exceed 22 efs. Bxcavation of the embankment would begin once the Yeservoir is
sufficiently drained. During construction, a pumping capability up (0 22 cfs would be utilized to convey
stream flow (o Tsaile Creek downstream of the work area. If the CMP oudlet pipe and gate arc
serviceable, pumping would be supplemented with gravity fow through the outled . Inflows jn
excess of 22 cfs would be temporarily stored behind the cofferdam and gradually pumped into the greek.
These dewatering releases would provide relatively continuous stream fow that would contribute to
recharge of shallow altuvial aguifer in Canyon del Muerto. Based on empirical evidence, discharges of
less than 22 cfs from Tsaile Dam are not likely to affect channel stability or contribuié (6 bank erosion
in the canyon. If problematic conditions develop at particular flow rate, flows would be decreased vntil
desinable conditions arc schicved. In the eveal that flooding threalens to overtop the cofferdam,
additional pumping capacity may be cniployed to protect the work ares from jinundation. The NPS and
canyon residents would be notified prior (o any inciease in flows above 22 cfs, Once (he rescrvoir is
drained, stream flow would be pumped or diverted through CMP to Tsaile Creek downstream of the
work area.

The U.S. Army Corps of Engineers (USACE) regolates the discharge of fif} material to waters of the
United States, pursvant to Section 404 of the Clean Water Act (CWA), and issves permits for actions
proposed within such waters. Jurisdictional, non-tida) waters of the Uniled States regulated by the
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3.2 LAND USE
3.2.1 Affected Environment

Tsaile Reservoir is a popular recreational venue accessibie from unpaved iocal roads that intersect
Navajo Routes 12 and 64. Visitor use data compiied by cagie ncst walch personnel in 2007 suggest that
anglers (66.5 percent of visils), picnickers (10.5 percent of visits), and campers (7.8 percent of vigits)
are the primary user groups (Stephens and Rainbait 2007). Resreation at the Jake is adminisiered by the
Navajo Nation Department of Fish and Wildlife (NNDFW). There arc no developed recreational
facilitics. Camping is allowed by permit along the shore. The reservoir is managed by NNDFW
primarily as a nonnative sport fishery for trout and caifish. Public use of the rescrvoir occuts mostly in
Jale spring ta early fall. Winter freezing precludes most use during the caidest months of the year,
although same ice fishing does accur.

The area encompassing Tsaile Reservoir consists of a patchwork of rangeland and pinyon-
juniper/ponderosa pine forest. Land uses within this area incinde livestack (sheep and catile) grazing
and water-based recreation. Timber management arcas are restricted to the upper watershed in the
Chuska Mountains. A few agricottoral fields of {imiied acreage are presernit along Tsaite Creek upstream
of Navajo Route 12. Historically, Navajo farrers-in-the Tsaile area have pianted corn, melons, squash,
and beans, with the addition of alfalfa in the 20iacentnry.

Tsaile Dam and about 2 third of the reservoir are situated. jn the “indefinitc” boundary of Canyon de
Chelly National Monument. In 2010, the NPS issued 21,973 pecmits to neople (park visitars, guides,
and some residents) entering the eanyons of the national monument. An unimproved park road with
several Jow-water crossings of Tsaile Creek affotds vehicular access to 1our groups and residents
entering the lower 15 miles of Canyon del Muerto, More than 12,000 vehicle-based tours were
conducied in the national menoment ini 2610. These tours enihance the visitor experience by providing
direct exposure to the culural and natural resources of the canyon

Navajo homes and facms are scattered along the canyon fleors of the national monumient.
Approximately 50 Navajo families reside in the monnment’s canyans on a seasonal basis (NPS 2008).
Agcicultural ficlds in Canyon del Muerto produce corm, squash. melons, aifalfa, and various fruils.
These fields include both irrigated and dryland pasturcs, cropiands, orchards, and fenced rangelands.
Although farming js not as prevalent as it once was, this activity stifl oceurs in parts of the canyon more
than 8.5 miles downstream of Tsaile Dam. As iate as 1997, approximateiy 44 of 486 cleared acres in the
main Canyon del Muerto were irrigated with water suppljcd from 2 diversions (Pinc Teail and Twin
Teail Diversions) on Tsaile Creck (NRCS 2000)°, Approximately 72 pereent of the cleared acres
appeared to be histarically dry Jand (NRCS 2000). The present-day acreage under cultivation within the
monument has decreased to an estimaled range between 150-200 acres. The NPS is aitempting to

*in 1997, only two of 2lght diversions on Tsalle Creek were operating. in moat years these diversions must be rebuiit
or repalsed prior to the beginning of the irrigation season.
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Tsaile Dam is located at the head of Canyon del Muerio on the Defiance Platcav, The Defiance Plateau
is formed from a sinuons monoclinal uplift which extends from Fort Defiance northward along the
western slope of the Chuska Mountains. Nearly Jevel or genly folded sedimeniary rocks, incised by
canyons, characterize the Defiance Plateav (NRCS 2000). Foundation bedrock at the dam site consists
of vpper Triassic period Chinle Formation course grey to light brown sandstone with minor amounis of
shale and mudstone (Reclamation 2002).

Upland soils encompassing the projeci area are coarse texiured, shallow (o very shallow (4 10 20
inches), well-drsined, and formed in residuum fram sedimentary and igneous parent material.
Unconsoidated alluvial deposits overlie bedrock within the figodplain, terraces, and fans of Tsaile
Creek. Soils in the proposed borrow areas are predominately deposited in an alluvial setting, with lesser
amounts of soil derived from weathered rock The surficial alluvia) deposits conslst of clay with lesser
amounis of sand, and grave!, Lakebed sediments (sill and clay) averlie the alluvium in the reservoir. In
Canyon del Muerto, soils on the floodplain adjacent to Tsaile Creck consist of stratified sands with
Jsycrs of fine and medium gravel over sandy clay, gravelly clay or silty ¢lay.

Rangeland condilions vary throughout the Tsaile Creek watershed, Livestock grazing within the riparian
zone and on upland slopes has reduced vegelative cover and accelerated storm runoff and sediment
transport into Tsaile Reservoir and increased land crosion in Cagyon del Muerto. The ecological
condilion of the riparian zone and the surmunding upland areas, accessible Lo livestock, ranges frarn
poor to fair (NRCS 2000).

Land erosion patterns in Canyon del Muerio have been influenced by various natural and anthropogenic
¢vents in the watershed including runoff from the canyon tims, high-level stream flow jncluding
flcoding from side canyons and releases frorh Tsaile Darm, agriculture, logging, the invasion of
ponnstive plants such as lamarisk and Russian olive, and the presence of roads and trails (NRCS 2000).
Rapid heavy flows of waler from side canyons.and the vpper watershed, continual shifting of water
courses within the canyon, and severe bank ¢uotting and down cutting of the stream bed have contributed
10 erosion of 1ands in the canyon {NPS 2005). Invasive plani infestations have seriously zlicred stream
processes crealing unnatura) rates of channel incision and land erosfon (NPS 2005). The NPS has
implemented seversl programs in the monument’s canyons to control land and stream bank erosion,
including bank armoring and removal of tamarisk and Russian olive,

3.3.2 Environmental Consaquences
Alternative A - No Action

Under the No Action altemalive, there would be no direct effect to soils because no project would be
implemented. Existing soil erosion and sedimentation trends in the project area would likely persist into
the foreseeable future. Removal of gon-native vegetation from drainages in the national monument js
cxpected o have 2 long-lerm beneficial impact on fluvial processes in Canysa del Muerto.

Alterpative B - Proposed Action

Construclion (excavation, placement of fill, grading, maleriat hauling, and installation of facilities) and
staging would affect afeas shown in Figure 2. The vse of heavy equipmesit and materials during
construclion waould result i temporary soll disturbances and compaction in the construction area. Soils
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{Rhus mrilobata). Other imporiant shrubs include cliffrose (Cowania mexicana), Apache plume .
(Fatlugia paradoxa), and fourwing seltbush (Anipizx canescens} (Broww 1994). Within the project area,
the Greal Basin Conifer Woodland generally occurs to the north and west of the reservoir.

Great Basin Desert Scrub. The Great Basin Desertscrub is the most norcherly of the four Nonh Amcnca
deseris. Major plant dominanis in this ¢old-adapted community inciudé big’ sagchrush (Arrznuxm
tridentaca), blackbrush (Coleogyne ramosissima), and shadscaie (Amipier confertifolia). Species
diversity is characteristically Jow in all major comrmnities of this biome, with typically a dominant’
shrub occurring 1o the virtual exclusion of other woody species. Great Basin Desertscrub has evolved a
distinct fauna. However, large ungulates are generaily pooriy represented. Pronghorn may occasionally
usc habitat coming over from adjaceot grassiands. Reptiles are not as well represented in the Great
Basin Desertscrub as jn warmer biormes because of the desent’s Jang, cpld winlers. Within the projeci
area, Great Basin Desertscrub vegetation is generaily iimited to a large tract of land immediately north
of the reservoir and isolaied patches around the margin of 1he reservoir.

Tn addition to these major vegetative commmnities there is a 0.3-acre Juncus-dominated wetland
approximately 160 feet downstream of the toce of the dam near the right abutment. Stands of Juncus and
other vegeiation in this wetland have been ciosely cropped to the grovnd by frequent grazing. The
wetland vegetation relics on water from a smail sezp originating out of the base of a rock ledge. This
seep is likely in pant fed by water foreed throvgh the feck from the reservoir.

Riparian vegelation has not had the opportunity to deveiod adiacent to reservair primarily due to the
fluctuating water leve). While cecreation plays a role ix limiting some non-riparian vegelation in the
arca, it is likely not the Jimiling factor preventing riparian vegetation coicnization at the margins of the
reservoir. Fluctuating water levels and wave action have created a scour ring around the reservoir that is
mostly devoid of pereanial vegetation.

3.4.2 Environmental Consequences - Yegetation
Alternative A - No Action

Existing habitat conditions and biological cemmunities wovid persist inio the foreseeable foture unless
SOD concems requirc additiopal lowering oi reservoir ieveis. ¥egetative sommunitics would continve
to be affected by grazing, off- hlghway vehicie use, and recreational activities. Substantial additional,
long-term drawdown of the rescrvoir due to cmbmkmml instabiiity potentially would reduce flaws to
ihe seep below the dam and diminish wetland condidans.

Alternative B - Proposed Action

Impacts to vegetation would be primarily limited to areas wiicre ciearing and, grobbing would result
from consiruction. These areas are likely to inciude staging, stockpiling, borrow areas, and the area in
the immediate vicinity of the dam. 11 is not anticipated that apprecizblc vegaauon disnurhance would be
required for hau] roads because construction traific would gencraily use the cxlsung road network or
travel on the dewatered section of the reservoir bed.

Environmental Assessalent

Tsaile Dam Rehabilitation



(Spermophilus variegatus granunnrus), Botta’s packet gopher (Thamomys boitae), northern pocket
gopher {Thomointys talpoides fossor), deer mouse (Peromyscus maniculaius), pinyoo mouse
(Peromyscus truei truei), white-throated wood rat (Neotoma albigila laplataensis), North American
porcupine (Erethizon dorsanun coues), mule deer (Qdocortleus hemnionus kemionus), and badger
(Taxidea taxus).

Gunnison’s prairie dogs (Cynomys gurnisons) oceur in the project area. One small colony (<0.20 acre;
0.08 hectare) ocours at and below the full pool line of the reservoir. Although no prairie dogs were segn
during a site visil it is assumed Lhat this area has prairic dog activily because of the presence of burrows
and other evidence. Based on documented Gunnison's prairic dog densitics it is anticipated that this
colony consists of less than 6 individual prairic dogs".

Reptiles and Amphibians. No known reptile/amphibian surveys have been conducted in the immediate
vicinity of Tsaile Reservoir. During Lwo sitc visils, lerrestrial gartersnake (Thamnophis elegans) were
found jn the wetland below the dam. Surveys in the greater Canyon de Chelly National Monument area
have documented common sagebrush lizard (Sceloporus graciosus) and plateau siriped whiptai)
(Aspidoscelis velox). Amphibians documented in the national monument area include: tiger salamander
(Ambystoma tigrinun), red-spotted 10ad (Bigo punciatns), and Woodhouse toad (Bufo woodhousii),
canyon Ireefrog (Hyla arenicolor), and at least one species of spadefoot 10ad (Spea sp.).

3.4.4 Environmental Consequences - Wiidlife
Alternative A - No Action

Under the No Action aliemative, ihere would be no direct to wildlife because no project would be
implemented. Existing habitat conditions and biclogical con-u-nunmes would persist into the foreseeable
future unless SOD concerns require additional lowering of reservoir levels. Substantial additional
drawdown of the reservoir due to embankmeni ;nstabllny could resplt in continued decline of aguatic
and shore habitat for wildlife. Additional drawdown of the reservoir would also reduce the. availabje
water for wildlife. This would reduce the shorcline and serve ta concentrate the existing haman
recreation and wildlife uses of the reservoir resulting in increased interaclions among wildlife, and
betwecn humans and wildlife.

The small existing prairic dog colony may occasionally become partiafly inundated if the reservoir
exceeds its reduced operating \evel as the result of high inflows from Tsaile Creck. If future SOD
concerms require additional Jowering of tie reservoir pool, this would in tum lessen the potential for
inundation of the colony to Ihe extent thal the siphons and pumps are capable of handling these high
inflows.

Alternative B - Proposed Aclion

“ Gunnison’s pralrle dog colony denshy repored in the Hlerature varles from lnu; of 1 pralrie dog per acre to a high of

28 per acre (Lupls et al. 2007). Dased on the size of the Tsalle calony (<0.20 acres) this colony could support between
0.2 pralrie dogs and 5.6 prairle dogs.
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2008). Thesc 2007 surveys dacumented how Tsaile Creek beiow the dam is dominated by fathead
minnow (325 captured) and by virile crayfish (Orconectes viriiic) (15 captored), while the most
prevatent native fish (bluehead sucker) only had 5 captured (Trammei 2008).

3.4.6 Environmental Consequences - Fish
Alternative A - No Action

Existing habitat conditions and biological communitics wouid persist into the fareseeable future unless
S0P concems require additional lowering of reservoir levels. Substamtisi additional drawdown of the
reservoir due 1o embankment instability coilld resuit in continued decline of aquatic habilat. In }ieo 6f
the proposed project, the NNDFW would rehabilitate the Tsaiie iishery by semoving goldfish end
sunfish as discussed under cumulative impacts.

Alternative B - Proposed Action

Il is anticipated thal fo)lowing dewatering, the reservoir wouid cither be'nearly dry or have a minimal
pool that has significant porential to freeze solid during the winter. As a result of this drying or freezing,
the existing lentic habitat would be substantiaily reduced or eliminated during coustruction. Tsaile
Creek above the reservoir is percanial and flaws at 2-3 ¢fs during low-flow periods. Because Tsaile
Creek above Tsaile Reservoir is perennial. the cutlet works CMP and/or pumps mainlaining the
drawdown during construction are also anticinated to maintain perennial fiow in porgions of Tsdile
Creek below the dam, In Lhe event thil the drawn-dowa noot freezes, inflows to Tsaile Reservoir would
continue to be pumped over the dam therchy maintaining flow in Tsaile Creek immediatety below the
dam.

Connected with this project, NNDFW proposes to transiocate a portion of the sport fish (trout and
catfish) from Tsaile Reservoir ta 2 sreall unnamed lake approximately ¥ mile to the east-portheast of
the reservoir. In addition to this unnamed lake, spout fish may be opporiunistically translocated 10 other
waler bodies in the greater Tsaile arca as conditions ailow, NNDFW may also adjusi the 1ake Jimit on
the Tsaile fishery as the reservoir is being drawn dowh 10 prevent a iarge-scale fish kill.

Al the completion of the project, during rescrvoir refilling, at Jesst 0.2 ¢35 would be released theough the
outlet works Lo sustain a base flow in Tsaile Creek below the dam. Higher level flows would be
periodically released 10 afford wetting of the stream chaanel funiher downstream. Onee the reservoir is
filled, seepage from the toe drain system would be sufficient to support base flow in the creck. After
refilling, the NNDFW proposes (o resiock the reservoir with trout and caifish,

The impact on the fishery would persist for approximately 5 montis during dewatering, 12 months
during construction, and one spring during refilling. For fishery resource, there would be 1wo summers
before (he reservoir appreciably refills and wouid be restecked.

Cumulative Effect
The NNDFW proposes 10 rehabilitate the Tsaile fishery with or without implefnentation of the Proposed
Action. Under the Proposed Actlon, rehabilitation of the Tsaile fishery wouid be necessitaied by
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Mu!e dee: (Odocollen.r henuanm-) Cultural, Economic
American band-ailed pigeon (Patagioenas fasciata) 4
Northera leopard frop (Rana pipiens) .2
[ Tree swallow (Tachycinata bicolor) 4
Black bear (Ursus wnericaiuss) Cultural, Economic
| Goading’s onion (Altium goddingii) Condidate 3
Utah bladdes-fern (Cysiopteris wahensis) 4
Rhizome fleabane (Erigeron rhizomatus) Threatened 2
Navaio bladderpod (Lesquerella navajoensis) 4
Navajo Sedge (Carex specuicola) Threatened 3
1Scurce: NNDFW 2011, Mikesie 2008, md USFWS county lisl lL

il wen fivs. govis:

2 Faderal Proigatiop: Threanzoed = Threatened under the Bodangered Species Act; Endangered = Endangered under the Exdangered
Specics Ac, Candidate = Caadidate specles Tisted under the Endangered Speciea Act; BEGPA= Bald and Golden Eagle
Protections Act.

»Navayo Prosection: NavaJo Nation Endaugered Specics List, Sepiamber 2008 (refers to status on Navajo Navon):
1 = no longer poeur on the Navajo Naton; 2 = Esdangered = 2 species ar subspecles whose pruspects of survival sre in jeopacdy;
3~ Endaagered - & species or subspecies whose prospects of survival or meruilment are Jikely 10 be in jeopardy in the
{oneseeable futore; 4 = insulTcient information on slams of species or Subspecies lor Bating ax endangered; Sconontic = This
species s of cconomic imponance (0 the Navajo Nation; Cullural = This species i5 of culluratimporntance to Navajo Natlon; BPA
= covered by the Navajo Nation Eagle Protechion Act

American dipper. American dippers inhabil forested areas (spruce-fir, pine, and aspen) along fast flowing
mountain streams at elevations 5,000 1o 13,000 feet. Dippers usualiy forage in streams gleaning insects from
bottom substrates. Terxitories are lincar and reflect the nature of streamside habital. American dipper nesting
has been recorded In habital adjacent to Wheatfields Creck and Is likely also found on Tsaile Creek upstream
of the project area on the slopes of the Chuska Mountains. Tsaile Creck in the projezt.area does not provide
habitat for the dipper because of the high disturbacce, lack of forested arcas along the siream neas the
reservoir, slow moving water, and a silty substrate withou( Jarger cobbles that American dippers requirc.

Sora. Sora prefer wedand habitat with shallow watce and cmergent vegcetation including sedges and
cattails. Sora typically mest in areas of wetlands with shallow to intermediate depth water and emergent
vegelation, Sora breed throughout North America south lo Arizona and New Mexico. Records of sora
from the Navajo Nation include the Chuska Mouantains, Morgan Lake and Tuba City. Within the project
limits, there is no emergent vegetation suitable for use by the sora. Downstream of the project area in
Tsaile Creek there is 8 small patch 'of emergent vegetation which is aboul 650 feet oviside the
construction foolprint for the dam. There is 2 low potential of sora using this emergent vegetation due to
its small size and isolation from other arcas of emergent vegetation.

Three-toed woodpecker. Three-toed woodpeckers prefer spruce, fir, aspen, or mixed conifer forests
above 8,000 feet with a significant numbers of snags. The only records from the Navajo Nation are from
the Chuska Mountains with potenrial habitat glso occurring on Black Mesa and Navajo Mountain
(Mikesic 2008). At an elevation of approximately 7,000 feet the project area is below the known
elevational range of the three-10ed woodpecker on the Navajo Nation. Additionally, there are no mixed
conifer forests In the construction footpsinl. Structurally suitable habitat in the form of pondcrosa pine
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the Navajo Nation (Mikesic 2008). Clark’s grebes have not been documented on Tsaile Reservoir;
however, the open water provides polenlisl foraging habitat.

Northern saw-whet owl. Northern saw-whet owls gmeca]ly orefer coniferaus forests. The Arizona
Breeding Bird Attas documented northern saw-wet owjs in Arizona primarily using mixed-conifer
forests comprised of Douglas and white fir, ponderosz pine, Gambei’s oak, and quaking aspen (Wlse-
Gervais 2005). Areas with a ponderosa pine overstory and a Gamibe!’s oak undersiory are preferred o
pure ponderosa pine stands (Wise-Gervais 2005). On the Navajo Nation, northern saw-wet owls have
been documented in the Chuska Mountains, on Black Mesa, and on Defiance Platean

(Wise-Gervais 2005).

Bluehead sucker. This native fish typically occupies iotic habitats featnring moderate to fast flowing
waler above & rubble-rock substrate. The bluehead sucker has been recorded in Tsaile and Wheatfields
creeks.

Yellow-billed cuckoo. The yellow-billed cuckao’s western U.S. “distinct population segment” was listed
as a candidate species on July 25, 2001 (66 FR 38611). Western yellow-billed cuckoos breed in dense
willow and cottonwood stands in dver flocdnlains, On the Navajo Nation, this species is only knawn
from several secticns of the San Juan River. Potential for breeding may also occur along the Little
Colorado and Colorado Rivers, within Canyon de Chelly National Monument, Chinle Valley, and other
canyons or streams with appropriate habitat (Mikesic 2008). Tsaile Reservoir and the project area lack
suitable cuckoo habitat.

Blue grouse. Bluc grouse inhabit ali major mountain ranges of the western United States and Canada,
including New Mexico and Arzona. In Arizona, biue grousc is confined 1o suitable habitat above 8,500
feet. On the Navajo Natioo, blue grouse has been recorded only in the Chuska Mountains. Siuclural
vegetation diversiry is a major determinant of habitar suitability for biue gronse. The species nests
primarily in mixcd copifer forests, especiaily those dominated by Douglas fir with varying amounts of
aspen and possibly ponderosa pine. Winler habital is aimost exclusively montane conifer forests
composed of fir or spruce and accasionally pinyon pine (Mikesic 2008). Atihough blue gréuse are
known for the Chuska Mountains, Tsaile Reservoir at approximately El. 7,000 feet is significantly
below the species’ elevational range in Arxizona; therefore, biue grouse are not anlicipated to oceur in
the project area.

Yellow warbley. Yellow warblers are riparian abligate breeders that generaily nest in lower elevations,
although they have been occasionally documented nesting abave 7,000 feer (Wise-Gervais 2005). On
the Navajo Nation the yellow warbler has not been documented breeding bul potential habitat exists in
Canyon de Chelly National Mosument, slong the San juan River, and other areas (Mikesic 2008).
Migralion habilais include mainly semi-Open scrub or sirublands and scwnd-gmwu.h forests, often
associated with wedands. The project area jacks stands of potentiaily suitable riparian vegczahon
therefore yellow warbler are not anticipated to occur in the project arca.

Southwestern willow flycaicher. The southwestem wiliow flycatcher was Jisied as endangered on
February 27, £995 {60 FR 10694), with critical habitat proposed on Hovemier 12, 2004 (69 FR 60705).
This neotropical migratory species breeds-in the southwestern United States from approximately early
May 1o laie August and migrates (0 Mexico, Central America, and possibly northern South America
during the nonbrecding season (Sogge el ai. 1997). The historical range of the southwestern willow
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or dead, or any pan, nesi, or egg thereof.” The Act defines “1ake” as “pursue, shoot, shool at, poison,
wound, kill, capture, trap, collect, molest or disturb.” “Disturb®” is further defined by regulation as: "o
agitate or bother a bald or golden eagle to a degree thal cavses, or is likely to cause, based on the best
scientific information available, 1) injury to an eagle, 2) a decrease in iis productivity, by substantally
intedfering with normal breeding, feeding, or sheltering behavior, or 3) nest abardonrrent, by
substantially inierfecing with normal breeding, feeding, or sheltering behavior.”

During certain breeding stages (incubation, young nestlings, and nestlings near fledging), human
activity near a bald eagle nest can canse abandonment and/or failure (Anthony et al. 1994, Grubb and
King 199t, Grubb et al. 2002, in Driscoll et al. 2006). Recreation affects bald cagle foraging as well.
Breeding adults need foraging areas without constant human aclivity to capiure prey successfully.

Bald eagle nesting near Tsaile Reservoic was discovered during the 2006 breeding season (Table 3).
From 2006 through 2009 the pair successfully used the same nesi (Nest 1). In 2010, the pair built and
used a second nest (Nest 2) 770 meters farther from the reservoir within a stand of ponderosa pines.
Aflter the eagles arrived during the 2011 brecding season they initially investigated both nests prior to
renesting in Nest 2,

Both nests are in aceas that are appreciably higher in elevation than the project area. Nest 1 is partially
visible from portions of construction foolprint and is sbout 680 meters away {rom the nearest edge of
the construction footprinL The current Nest 2 is farther from the corstruction footprint at 1.43-
kilometers and is not visible. During the 2007 breeding season 2 pair of nest watchers was stationed in
the area observing Nest 1. The nest watchers observed the first signs of incubation on February 22,
halch was on April 1, and the fledge date was after May 6 (Stepheans and Rainbolt 2007).

Table 3. Tsaile bald eagle nest summary.

Year, .- . |NestNumihet ° [States. . Tatal Fledgéd, -
2006 1 Successful 2
2007 1 Successfvl 2
2008 1 Successful 2
2009 1 Successful 2
2010 2 Suceessful 2
2011 2 Suceessful 2
2012 2 Successful 2

Tsaile Lake is typicelly frozen and not functioning as a food source from mrly December 10 late
February or early March. During 2007, nest watchers observed the reservoir beginning to thaw in early
March and it was fully thawed by March 16 (Stephens and Rainbolt 2007). On March 6-11, nest
watchers noted other nonresident bald eagles using the reservoir, These additional eagles were not
obscrved prior to March 6 or after March 11; however, migratary eagles ate known to use Tsaile
Rescrvoir along with other lakes in the greater Tsaile area with regularity.

The bald eagle pair is known 10 use fish In Tsaile Reservoir and Gunnison's prairie dog colonics as their
primary faod source. Additional documenied sonrces of food include Wheatficlds Reservoir, Canyon
det Muerto, road kill, and prey brought from other undocumented areas.
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Black-footed ferrer. The distribution and life history of the black-foated ferret is closely associated with
Jarge prairie dog communilies (>80-hectares). Histaricaly, there are oniy two known specimens of
black-footed ferrels from Arizona, and 1he generai impression is that this species was not common or
sbundant (Hoffmeister 1986). Currently, the Arizona Game-and Fish Depanment (AGFD) and the
USFWS have attempted to introduce experimental popuialions of black-foated ferrets into the wild near
Seligman, Arizona (~220 miles west of Teaile). Naturai populations oi black-fooled ferret probably
became extirpated in Arizona about 1938. No eritical habitat has been designaled for this species in
Arizona. The absence of suffieient sized prairie dog towns for the bieck-footed ferret in the action area
precludes the possible occurrence of black-fooed ferress.

American band-tailed pigeon. Band-ailed pigeons arc primarity summer residents of Arizona; however,
during years where food resources are ampie a few tend to remain in southeastern Arizona. Bapd-tiiled
pigeons prefer moister mixed conifer forests inciuding those dominated by Douglas fir, whitc fir, and
ponderosa pine. Of these forest types {ewer reports occurted in pure ponderosa pine forests (Martin
2005). On the Navajo Nation band-tailed pigeons are known fromr the Chuska Mountains (Mikesic
2008). The nearest suitablc habitat is about 500 melers away: however, this is monotypic ponderasa
pine which is not the preferred habitat of mixed conifer and would likely only be used on a transitary
basis.

Norihern leopard frog. The northem leopard frag was listed on the Navajo Endangered Species List in
1997 a5 a result of negative surveys al historic sites in the Chuska Mountains. Geographically
widespread declines or local extirpation of leopard frog populations have been noted in New Mexico
and Arizona over the last several decades. Predation and competitior by nonnative species (primarily
crayfish, bullMfrogs, and fishes), pollution, and random fluctuations in smuail populations are a few of
numerous poiential causes of these declines: Throughout its range, the norther Jeopard frog is found in
permanent water bodies that support aquatic vegetation, inciuding irrigation ditches, streams, rivers,
ponds, lakes, wetlands, and wel meadows. On the Navajo Nation, the historic range ificluded the Chuska
Mountains; Little Colorado, Colorado ond San jurn Rivers; Navaio and Chinle Crceks; and arcas near
Tuba City, Cameron, Thorcaw, and Neweomb. Mot of these oopulations are naw extirpated (Mikesic
2008). Northem leopard frogs are not known jrom within Canyon de Chelly Nationa) Monument (NPS,
2005). Recent repeated surveys have not decumicnted Jeopard frogs in Tsaile Creck or the rescrvoir
{Chad Smith, NNDFW, pers. comm.).

Tree swallow. Trec swallows were traditionaily considered a winter and migratory species in Arizona.
In recent years wree swallows bave begun o expand their breeding range further info Arizona (Corman
20035). Tree swallows typically nest near water at 6,100 and 9,400 feet in mixed conifer forests and
montane contfcr dominated drainages (Corman 2085). On the Navajo Nation, tree swallows are known
from the Chuska Mountains (Mikesic 2008).

Goading's onion, This species occurs within mixed conifer and spruce-fir forests In moist, shady
canyon bottoms and north-facing slopes at elevations ranging from 6,400 to 11,250 feet; oRen along
streams. Sojls which support Gooding’s anion are basaltic or rhyolithie with the upper hotizon
composed of Joamy alluvium wjth a high organic content. In the Chuska Mountains, this species is also
found in oak thickets interspersed with aspen, dogwood, and Dougias fir. Distribution on the Navajo
Nation consisls of the Chuska Mountsins and Canyon de Chelly Nationai Monument. Poteotial
distribution includes the Chuska Monatains and Deflance Plateau on sites with suunble ecological aad
¢daphic conditions (Mikesic 2008). There arc no mixed conifer and spruee-iir forests in moist, shady
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resources in the reservoir and would impact special status species that utilize the reservoir as a resource.
Temporary and permanenr constrction impacts from ground disiurbance would not occur.

Alternative B - Proposed Action

Sora. The project area does not support suitable habitat for the sora. Within the prajec limits there is no
emergent vegetation suitable for usc by the sora, Downsiream of the project area In Tsaile Creek there is
a small patch of emergent vegetation that is moreé than 600 feet oulside the canstruction foolprint for the
dam. This patch would nol be impacted by construction and would be protected in place. No adverse
impacts to sora are anticipated.

Mexicon spotted awl. The project area does not coptain suitable roosting or nesting habitat for the
Mexican spotted owl. This species has not been recorded in the project ares, although stands of pinyon-
Juniper habitat and ponderosa pine in adjacent areas potenlially could be used by wintes transients for
foraging. Laoss of spproximately 0.8 acres of pinyon-juniper would not be expecied lo affect winter
foraging due 1o the abundance of similar habitat in surrounding areas. The nearest known Mexican
spotted awls are approximately 3 miles downsircam. No effect to the Mexicar spoited owl is
anlicipated.

Western seep fritillary. The area downstream of Tsaile Dam has the potential for marginally suitable
western seep fritillary habitat 10 exist. Within the project area, however, the damp margins of Tsaile
Creck are highly disturbed and devoid of suitable host planis. Aceoding to NPS (2005), habitat for the
westem seep fritillary does pot exist in the Canyon de Chelly National Monument. Additionally, the
construction footprint only includes disturbance in the ama immediately below the dam. No adverse
impacts to Ihe western seep fTitillary are anticipated because of the negligible amount ¢f dismrbance to
marginally suitable habital and low potential for western seep fritillary use. ,

Golden Eagle. No golden eagle nests occur adjacent (o Tsaile Reservoir. Golden eagles nesling in
Canyon de Chelly would primarily forage in the more expansive open area adjacent to the lower ang
deeper canyon because of 1ts closer proximity to suitabje nesting habitat. The dbundance of foraging
habital closer to known nests would preclude any impact frorn the minor temporary loss of foraging
habitat or from any temporary construction related disturbance. No adverse ithpacis ta the golden eagle
are anticipated. Furthermore, the project would not result in direct take of an eagle; or would not resvlt’
in disturbance of an cagle 1o the extert that it would agitate or bother 10 a degree that causes, or is Vikely
1o cause, injury, a decrease in productivily, or nest abandonment in violation of the Bald and Golden
Eagle Protection Acl.

Clark's grebe. Clark’s grebes have nol been documented on Tsaile Reservoir; however, the open Waler
provides polential foraging habitat. Due 1o a lack of submerged or cmergent vegetation bordering Tsaile
Reservoir therc is no suitable nesting habitat. The project has a potential to temporarily impact Clark’s
grebes by reducing the potential foraging habitat through drawdown of the reservoir and twough noise
associated with construclion. Since there is no recorded use of Tsaile Reservoir by Clark’s grebe it is
anticipated that these poiential impacts would be nonexistent to negligible.

Northern saw-whet owl. Northem saw-whct owls have not been documented st Tsaile Reservoir and no

habital exists within the construcion foatprinL Potcntial habitat in the form of ponderosa pine forest
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The Guidelines set minimuin distances of construction 1o the nest depending.on the type of activity, the
oceurrence of other similar aclivities in the area, and the visibility of the activity from the nest
Minimum distances range from a high of 660 feet (Categary B activities with no similar activities
within 1 mile of the nest, where the activity wouid be visibje from the nest) 10 a low of 330 feet
(Category A activitics with similar aclivities within 1 mile of nest, where the activity would not be
visible from the nest).

The edge of the Tsaile construction footprint wouid be 4,700 feet from the active nest (Nest 23 and
2,220 feet from the altergate nest (Nest 1). Consequenily, the project wouid provide at minimum over
three limes the maximum buffer specified in ihe Guidelines even if the eagies rotum 1o Nest 1.

1n 2008, the Navajo Nation cnacted the Navajo Nation Goiden and Bald Eagle Nest Protection
Regulations {Regulations). These Regulations are-simiiar in styie to the. USFWS National Bald Eagle
Management Guidelines, but are more restrictive whtiie still offering flexibility of modification on a
case-by-case basis by the NNDFW. The Reguiations define level of activities as brief, light, heavy, oc
loud. Brief activities are activilies that persist for up to | hour per day and involve only personne! and
passenger or maintenance vehicles. Light activitics arc activities that persist for up to 1 day in the same
general area and involve up 16 5 vehicles {including 3 construction vehicies) and 10 personnel|. Heavy
aclivities are activilies thal exceed light activities and inciude actions such 23 road constniction. Loud
activities exceed the normal base-level ¢f constniction noise and include activities ¢hat would not occur
on the proposed project during the brecding seasnn such as blasting or rock-crushers.

The Regulations set minimum distances between February 1 and July 15 ior each 1ype of activity. Light
activities are permissible at a distance greater than 800 meters from the nest. Heavy aclivities are
permissible at a distance greater than 1 kilometer from the nest. Loud activities até permissible at a
distance greater than 1.2 Xilometers from the nest.

The edge of the construction faatprint wouid be 1.43 kilomerers jrom te aclive nest (Nest 2), or 0.43
kilorneters beyond the restrictive buffer established under the Reguiations for heavy activities,
Vegelation consisting of ponderosa pine accupics approximatety 59 percent (0.85 ilometers) of this
distance. This vegetation would attenuale sound emitted by construction eguipment-and provide a visual
bamier. Consequently, no impact from construction noise or-activity is anticipated if the eagles continuc
to use Nes¢ 2. -

Appraximately 0.68 kilometers separate Nest | from edge of the construction area (borrow area).
Construction activities within | kilometer a$ Nest 1 would consist entirely of ‘standard borrow arca
activities involving the use of bulldozers, excavators, or scrapers. if the eagies return to Nest §, it js
possible that construction may have Jittle direct cffect due to the habituation of the cagles to human
aclivilies al the reservoir, which include recreation and mechanized farming, Additionally, the distance
from Nest | 1o the edge of construction (2,220 feet: 0.68 kilomeler) is over three times the 660-foot
maximum buffer specified in the Guidelines, but wouid be within thé i Kiomiéler specified by the
Regulations. Although construction relatcd activities may be of a simiiar nature 16 the existing farm
tractor use, which is more proximate 1o Ihe nest, it is possibie that the Tsaile cagles will have a different
lcvel of tolerance for Ihese activities. In the event thal the eagies reruen to Nest 1, construction activities
wobld be sequenced to avoid areas within the i-kilometer buffer beqwesn February 1 and July 15,

1f blasting is required for the project il wouid only be conducted oulside the nesting season of February
1 and Suly 15, unicss NNDFW and USFWS, in advance, detecmine that the proposed blasting cowld
oceur without impaei to the eagles.
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and the availability of numerous perches at these resources, it is likely that the eagles would 2dapt to
these new food sources.

ILis anticipated that other existing food resources (prairic dogs, cic.) in conjunction with the fish
stocking efforts would at least in part offset the temparary reduction of foraging resources at Tsaile
Reservoir during the three breeding seasons it is drawn down or partially drawn down for construction
and refilling. It is also anticipated that there would be aditional henefits associated with the fish
stocking. Among these additional benefits are muliiple new food scurces that have significantly less
human recreational disturbance and have more abbndant hunting perches at their margins.

Periodic site visits 10 Tsaile Reservoir would be conducted prior 10 the eagles nesting each yeac in order
10 monitor 1he dale of arrival, their statvs, the vse of food resources, and 1o document any potential
construction related impacts. Comective action would be taken in consullation with NNDFW and
USFWS if these visits document construction related impacts.

If the eagles retum to nesting in Nest 1, then construction within 1 kilometer of Nest | would cease until
the nest fledges, fails, or if NNDFW and USFWS determine that this buffer is no longer needed. In
effect this woud result in temporarily cessation of operations at the bocrow area. Other construetion
activities would be ‘outside the buffer and would not be affected. 1t is assumed thal if this buffer aroord
Nest 1 is established other non-construction related activities including farming and recreation would
continve within this buffer as these are not within control of the project.

Nest watchers trained and staffed by NNDFW, or at NNDFW discretion nesl watchers trainéd and
staffed by AGFD, would monitor the Tsaile pair cach nesting season during drawdown, construction,
and refilling. The nest watchers would arrive onsite at a date to be set each year by NNDFW and
USFWS based on pasi and anticipated site conditions.

Nest watchers would monitor the bald eagles for actual and potential impacis associated with the project
and for other potential impacis not associated with construetion including those associated with
recteation, agriculture, or fishing fine enlanglement. If the nest waichers document impacts to the
cagles, comective action would be taken in consultation with NNDFW and USFWS. At the discretion of
NNDFW, this comrective action may also involve assistance by AGFD. Nest watchers as part of their
normal activities would be able 10 educate recreational users about bald eagles thereby helping over the
long term ta reduce poblic impacts lo the cagles.

Part of the nest watchess activities would inclode monitoring of the eagles to determine if they are
encountering problems as a resblt of lack of food resources. Nest walchers are able to delermine by
behavior if problems are being caused by 8 lack of food resourees, providing sufficient time 10 allow for
supplementa) feeding if needed (Kenneth Jacobson, AGFD, pers. comm.). Nestwalchers would éompare
behavior with typical behavior of southwest bald eagles and with the previously documented behavior
of the Tsaile pair. During incubation the nestwatchers would look for extended periods between nest
exchanges or the totzl amount of Lime that the nest is left vnattended. Both of these are signs that the
adults are spending extended periods foraging for food. During nestling stage, the nestwatchers would
look for nest absences, extended time between feedings, and reduced prey deliveries. Thesc are standard
techniques that are regularly used by aestwalchers to document lack of food resources. Most recently, in
2011 these techniques documented the Ladders breeding arca suffering from a lack of food which
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would be no discernable agitation on the part of the cagie. This indicates that an act such as reducing
available food resonrces on its own would not necessarily qualify as “.ake’ nnder the Bald and Golden
Eagle Protection AcL

A failed nesting attemnpt with eggs or nestling that occurs ag directly caused by the project reducing the
total pumber of available food resources would likely constitute “iake” vnder the Bald and Golden
Protection Act. Despite implementation of the-nestwatchers, the stocking program, the supplemental
feeding program, and the other mitigation measures:it is still a possibility that the eagles will not behave
in marner docomented by supplemental feeding studies and accept the supplemental food. In the
unlikely event thal these eagles do not accept suppicmental feeding it is possible they may suffer failed
nesting in onc or more years. While this outcome may be a smail possibility it is not considered “likely
to occur™ 25 specified by the Bald and Golden Eagje Protection Act (50 TFR § 22.26 (e)X(1)).

Based on compliance with the USFWS Guidetines and Navajo Nation Regulatious regarding eagle
disturbance; the tolerance of the Tsaile pair; and the aforementioned adaptive management program
including supplemental feeding, it is not reasonably anticipated that the project would result in direct
take of an eagle, or would resull in disturbance of an cagie 10 the exient that it would agilate or bother to
a degree that causes, of is Jikely 1o cauvse, imjury, a decrease in productivity, or nest abandonment jn
violation of the Bald and Golden Eagle Protection Act.

Tt is believed that the adaptive management program, Y providing nestwatchers, would further protect
tbe cagles from non-construction related impacts that they normally would not be protected from.
Despite these measures, the project intends (o pravide further assuramces that the project will comply
with the United Stares Code and its implementing reguiations by appiying for a Baid and Golden
Protection Act Permit. The project also intends cn applying for any authorization required by the
Navajo Nation.

American band-tailed pigeon. The constructian footprint does not contain svitable habitat for the band-
tailed pigeon. The pearest suitable babitat is about 1,600 feet away; however, this is monotypic
ponderosa pine which is not the preferred habitat of mixed conifer. Substantial stands of more suitable
mixed conifer exist outside the projec! area at higher elevations in the Chuska Mountains. No impaet to
the American band-tailed pigeon is anticipated.

Northern leopard frog. Tsaile Reservoir lacks the habitat heterogeneizry that is necessary to sustain
viable leopard frog populations. Fluctusting waterievels have created expansive banks that are devoid
of cover. The absence of shallow water with emergent vegetation — a key element for leopard frog
breeding — combined with abundant predatory trowt, czifish, and crayfish precludes the possible
occurrence of this species in the rescrvoir. Tsaile Creek downstream of Tsaile Dam docs have vegetaled
margins, but it is dominated by nenoative fizh and crayfish likely precluding anything more than
transient Jeopard frog populations as repeated surveys have not documented leopard frogs. Additionally,
flows in Tsaile Creek below the dam during construction wonid temain perennial. After construction,
seepage from the toe drein system would be suificient to support continucus base flow in the ¢reck. No
impact to the northern leopard frog is anticipated.

Tree swallow. The consunction footprint does aot contain suilabie nesting habitat for ree swallows. The
nearest suitable nesting habitat consists of a stand of ponderasa pine approximately 500 meters away;
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resoucces in the area include petroglyph and pictograph sites, agricultural sites, resource procurement
and processing sites, and a varicly of habilation sites, Yocated in caves and overhangs in walls of the
canyons and in the canyon bottoms end on the mesa tops, and include small single- and multiple-room
masonry surface sruchures and Jarger masonty pueblos. Historic Navajo and siructures and features are
also found in the canyons and along the mesas tops. Several areas within the monument are traditionally
iraportant to the Navajo.

Historic stream bank crosion caused by various hatural and anthropogenic events has threatened
archacoiogica) sites, burials, and agricultural fields along the floor of Canyon del Muerto and other
canyons in the national monumenl. As early as the 1930s, ¢ffonts to control siream bank erosion have
been successfully implemented near scveral key archaeological sites (NPS 2005). However, land
erosion continues 1o threalen many cultural resource sites.

Between 2003 and 2010, Reclamation completed four Class IT (intensive) culural rdsouece surveys
encompassing approximately 90 acres at Tsaile Dam and areas north and south of Tsaile Reservoir. The
Class IIT surveys included the construction impact areas shown on Figure 2. Site maps and records al the
Navsjo Nation Historic Preservation Depariment (NNHPD) were checked prior o the surveys. No
cultural resources were recorded in the area of polential effect, and a NNHPD official indicated thal
Traditional Qultural Propertics werc not a concern in the project area. No sigpificant cultural resources
and only a couple of isolated lithic flakes were identified by the four surveys.

3.5.2 Environmental Consequences

Alternative A - No Action

Under the No Action aliemative, there would be no direct effcct to evliural resources since no project
would be constructed or implemented. Erasion from a variety of sources would conlinue to threaten
significamt cultural resources in Canyon del Muerto.

Allerpative B - Propgsed Action

Under the Proposcd Action, there would be no direct impact to significani cuftural resources. The
NNHPD concurred with Reclamation’s no effect determination for activitics associated with
construction. No areas of iraditional cultural imporance or areas of specific tribal concern have been
identified in the area of potentia) effect.

Water releases from Tsaile Dam during dewatering operations would be monitored and adaglively
controlled o ensure that they do not contribute to stream bank erosion or other changes in channel
morphology that have the potential to adversely affect cultural resources in Canyon del Muerto.

Following construction, BLA and NNDWR would work collaboratively with NPS staff to ensure that
rouline operationel releases from Tsaile Dam do nol adversely affect cultural resources in Canyon del
Muerto.

Cumulative Effects
There would no cumuwlative effect to cultural resources.
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3.6.2 Environmental Consequences

Alternative A - Ng Action

Under the No Actian alternative, there would be no direct effect to air quaiity because no project would
be implemented. No changes in land use are exnected in the praject area that would contribute 1o long-
term changes in air quatity.

ternati - Proposed Adtion

During construction, sources of air pollution include incressed sir-borne particulate matter from ground
disturbances and tailpipe emissions from equipment. Tailpipe emissians would persist only during
eguipment operation. Primary sources of fugitive dust wouid inciude sarth moving associated with
construction of the stability berm, and fill material extractian and stockpiling. Jncreases in raad dust
would also be generated by construction traffic using vnpaved haui roads. Sails that afe-destabilized by
ground-disturbing activities would fikely become a passive source of wind-blown dust until stabilization
efforts can be implemented. No long-term adverse impact ta air quajity wouid resull.

The operation of construction equipment wouid generate minor amounts of enginé combustion products
such as nitrogen and nitrous oxides, CO», carbon dioxide. and reactive organic gases. These &missions
would not produce measurable changes in ambient concentrations of reguiated pollutants or result ina
change in aitainment status for the air quality regian. Direct emission of COzcquivalent GHGs from thé
proposed project would be substantially below the jevei considered by CEQ to be relevant in 2 NEPA
evaluation.

Cumulative Effects

Panticulate and gaseous exhaust cmissions (inciuding GHGs} from the propased project would be
cumulative to pollutants emitied from other natumi and antiropogenic evénts into the atmosphere. The
small quantities of pollutants released during construction woutd have a negiigible, short-temm
cumulative cffect on local air quality or glabal processes ihat lead 10 ciimate change. There would be na
direel, indirect, or cumulative effect on Class | zirsheds or nonatiainment areas.

3.7 HAZARDOUS MATERIAL, SOLID WASTE, AND ENVIRONMENTAL CONTAMINATION
3.7.1 Af{ected Environment

Use, slorage, and disposal of hazardous matesiais and salid waste-associated with construction have the
potentizl 10 adversely affect the environment if these: materiais are impropesly managed. In general,
most potential impacts are assoclated with the reiease of these materiais (o the environment Direct
impacts of such releases would include contamination of soil, water. and vegetation, which could result
in indirect impacs to wildlife, aquatic life, and humans.

No siles contaminated with hazardous solid wasies are known to occur within or near the project erea
(hip:iferww.cpa.govienviro). The occurrencs of iflegal residential dumns and Yandfills may occur Within
the watershed; however, no dumps/landfills have beea documented in ciase proximity to the project.
Residential waste from Navajo homes primarily consists of paper, giass, piaslies, ashes, food wastes,
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All hazardous substances used during implementalion of the proposed project would be stored and
handled in accardance with Federal and wiba) regulations. Any spills or leaks of hazardovs material
would require irmmediale comective action and cleanup to minimize the impact on sensitive resources.
Spills would be reported immediately (o the appropriale tribal and Federa) agencies,

If on-site storage of Jubricants and fuels occurs during construction, these materials would be placed in
\emporary, clearly marked, above-ground containers which would be provided with secondary
containment. Storage of fuels by the conlractor would comply with the Navajo Nation Underground and
Aboveground Tank Ad. Construction equipment would be maintained and inspected regularly. Any soil
contaminated by fuel or 6il would be removed and transporied 10 an approved disposal site.

Hazardous materials and other hazardous substances that are used in consiruction would be disposed of
in accordance with applicable laws and regulations. Excess or unused quantilies of hazardous materials
wanld be removed upon project completion. Although hazardous waste " generation is not anticipated,
any such wastes produced during construction would be properly comainenized, Jabeled, and transported
to an approved hazardous waste dispasal facility. Al nonhazardous waste materials including
construclion refuse, garbage, sanitary waste, and concrete would be removed from the work area and
transported to an approved disposal facilily.

Sampling of general water quality paramelers by the NNEPA has not identified conditions that threaten
human health or aquatic life in Tsalle Reservoir. The presence of high methylmercury concentrations in
waler or fish is not anticipated based on enviroomenial characlesislics of the reservoir (.., no extensive
wetlands and the presence of a relatively cold and deep water column) relative to water bodies in the
region that have been shown to bave high methylmercury levels. In addition, sampling of lakes in
conliguous watersheds has not detected levels of methylmercury that pose a risk (o human health.

Curauletive Effects

Appropriale hazardous malerial management and waste disposal wovld obviate any cumulative effect
on the eRvironment.

3.8 INDIAN TRUST ASSETS
3.8.1 Affected Environment

Indian trust assets are legal interests in property held in trust by the Uniled States through the
Department of the fnterior for fedecally recognized Indian tribes or individual tribal members. Examples
of things that may be trust assets are lands, mineral rights, bunting, fishing, or traditiona) gathering
rights and water rights. The United States, including ali of its burcaus and agencics, has a fiduciary
responsibility to protect and maintain rights reserved by or granted (o Indian tibes or individual Iribal
members by Ireatics, statutes, and Executive Ordecs. This trust responsibility requires that al) Pederal
agencies, including Reclamation, ensure their aclions protect rust essets. Secrclarial Ofder 3175
(incorparated into the Depanniental Manval at 512 DM 2) requires thal the potential impacis of DOI
bureaw actions on Indian trust assets, and tribal health and safety, must be addressed ia planning and

3 Hazardous waste is defined In 4D CFR 261.
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Execative Order 12898, “Federal Actions to Address Environmental Justicein Minority Papulations and
Low-Income Populations,” was issued by the President of the United States on February 11, 1994, This
order established requirements 10 address Environmemiai Juslice concerns within the contexi of agency
operations. As pan of the NEPA proecss, agencies arc requtired to jdentify and address
disproportionately high and adverse human heaith ot environmental effects on minority or low-incomne
communities. Federal agencies ar¢ difecicd to ensure that Federal programs or aclivities 8o not result,
either divectly or indirectly, in discrimination on the basis of race, coior, or national origin. The order
also requires thay “the responsibilities set forth shall anply equally to Native: American programs.”

Data obtained by the U.S. Census Bureau from the 2005-2009 Americap Community Survey (ACS)
indicate thal minorily populations comprised primarily of American Indians represent a majority of the
total population in the project area and Apache County (Table 4). The American Indian populations in
Census Tract (CT) 9441 (96.5 percent), CT 9442 (95.0 pereent), and Apache County (74.9 percent)
were significantly higher than the percentage for the State of Arizona (4.6 percent). For the porpose of
this EA, the American Indian residents of the Tsaile (CT 9441) and Chinie/Canyon de) Mucsto (CT
9442) aresas constitute the only protected popuiations in the project area.

Table 4. Income and poverty statistics.

o | CTosez T .
Socigeconomic " | | CT 9441 {Chlnie/Canysn Apache ¢ | |

Aftdbute satle Area) | del Mierio Avead | Counfy | . Avlzonma
Population 4940 7.156 58318 6,204.965
Amcrican Indian 96.5% 95.0% 749% 4.6%
Mediao Househeld $23,198 320,132 328387 $50,206
Tocomie
Per Capita Income §7453 | $10.167 | 311,614 $25,203
PersonsBelow | 47.7% 504% T 368% 147%
Poverty ;
Families Below 51.4% 35.5% [ 85% 10.5%
Poverly !

Source. U.S. Census Bureau, 2005-2009 American Comumunity Survey.

Data from the ACS indicate that per capita aud median houschoid incomes were substantially lower,
and poverty levels were substantially higher, in the two census tracis than the State of Arizona. In the
Chinle/Canyon del Mueno area, a slight majority of individuals (50.4 percznt) live befow the poverty
level. These data arc indicative of the economic challenges facing Navajo residents of the Tsaile and
Chinle areas.

3.9.2 Environmenta) Consequences

Alternative A - No Action

Under the No Action slternative, there wouid be no direct effect io iow-income or minority populations
because no project would be implemenied. Any additionat Joss of reservoir siorage due 10 enhanced
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BJA maintaincd highways and unpaved roads carry the bulk of regional 2nd local traffic in the project
area, Navajo Route 64 and 12 Jink local roads in the Tsaile area with Chinle, Window Rock, and I-10.
BIA Road 8077, which crosses Tsaile Dam, is the only maintsined road that serves residences along the
south rim of Canyon d¢] Muerto. This road is also a school bus route for the Chinle Unified School
Disisict Number 24,

BIA Raad 8077 prescolly crosses the downstream portion of the spillway channel. There age no culverts
in the channel; consequently, use of Road 8077 to access Tsaile Dam or residential areas south of the
dam is precluded when substantial flows are present in the spiliway.

The lower 18-mile segment of Canyon de) Muerto is served by a single primitive road thal begins near
(he national monument’s visitor cenler and 1eminales approximaiely 8.5 miles downsiseam aof Tsaile
Dam. This meandering road traverses the bed of Tsaile Creek multiple times and provides the only
vehicuiar access jnto the canyon for concessionaire-lead tours and residents. 1t also provides the orly
land-bascd route for delivery of emergency medical services. Vehicular access is precluded when high-
leve) sizeam flaws inundale low-waler road crossings. Prolonged high-level flows can also sediously
damage the crossings, necessitaling xepairs by the NPS.

3.10.2 Environmental Consequences
Alternative A - No Aclion

Under the No Action aliermative, there would be no indirect effect on transportation because no project
would be constructed or implemcated. Existing iransportalion patterns would persist in the project area
and Canyon del Muento.

Alternative B - Proposed Action

The proposed project would result in temporary closure of & 0.6-mile segment of BIA Road 8077 at
Tsaile Dam. During construction, traffic would be diveried 10 a detour constructed along the north side
of the spitlway and upsircam embankment of the dam. This detour would include a 25-foot wide driving
surface designed Lo accommodale both canstruction traffic and public traffic at resiricted speeds.
Between Lhe dam and Navajo Route 64, BIA Road 8077 would be vscd for construetion baulage to
avoid primary travel routes Jeading inio the Dine College campus and residential areas nonh of the
coltege (Figuse 7).

Dewatering releases during construction would be monitorcd 10 ensure vehicular aceess into Canyoo de)
Muerto is not impeded and Jow-water crossings are not damaged. If access is hampered 2t a particufar
flow rate, lows would be decreased until desiable conditions are achieved.

The scgment of BIA Road 8077 that crosses Tsaile Dam would be permanenly relocated atong a new
alignmenl on the downsiream embankment, This new road scgment would be designed in accordance
with BIA road siandards for road width, curve radii, super elcvation, surfacing, and drainage. Proposed
roadway improvernents in the spillway include excavation of rock to lower the channel invert at the
road crossing and installation of conerete box culverts designed to pass a spillway discharge equivalent
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CHAPTER 5 - AGENCIES AND PERSQNS CONSULTED

Reclamation submiited information on the proposed project to the following entities during
development of the BA. The names of individuals are retained in the administrative record.

List of Agencies and Pesrsons Contacted

Chinle Unified Schoo! District No. 24, Transportalion Department
Dine College

Hopi Cultural Preservation Office

Navajo RC&D

Navajo Nation Environmental Protection Agency
Navajo Nation Parks and Recreation Depariment
Navajo Nation Department of Fish and Wildlife
Navajo Nation Historic Preservation Department
Navajo Nation Land Departnent

Navajo Nation Chinle Chapter

Mavsjo Nation Many Fayms Chapter

Navsjo Nation Tsailef/Wheatfields Chapter

U.S. Army Corps of Engineers

Cooperating Agencies
Navajo Nation Deparunent of Water Resources

Naiiona) Park Service
U.S. Fish and Wildlife Service
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APPENDIX D
Public Comment on the Draft EA
and B1A’s Response
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NNDFW Review No. EOR001656

BIOLOGICAL RESOURCES COMPLIANCE FORM
NAVAJO NATION DEPARTMENT OF FISH AND WILDLIFE
P.0O. BOX 1480, WINDOW ROCK, ARIZONA 86515-1480

It is the Department’s opinion the project described below, with applicable conditions, is in compliance with Tribal
and Federal laws protecting biological resources including the Navajo Endangered Species and Environmental Policy
Codes, U.S. Endangered Species, Migratory Bird Treaty, Eagle Protection and National Environmental Policy Acts.
This form does not preclude or replace consultation with the U.S. Fish and Wildlife Service if a Federally-listed
species is affected.
PROJECT NAME & NO.: Tsaile Dam Modification - TCE Two Year Extension
DESCRIPTION: The BIA SOD requests a 2-year extension of the 160.24-acre TCE for the completion of the Tsaile
Dam Modification project. Construction is expected to be completed by DEC 2015.
LOCATION: Section 10 & 15, T33N, R29E, G&SRBM, Tsaile, Apache County, Arizona
REPRESENTATIVE: Pearl Chamberlin, Acting Division Chief, Engineering and Technical Support Division and
Chuck Nixon, Hydraulic Engineer, Safety of Dams Engineering & Technical Support Division, Bureau of Indian
Affairs-Navajo Region.
ACTION AGENCY: Bureau of Indian Affairs, Navajo Region
B.R. REPORT TITLE / DATE / PREPARER: EA-Tsaile Dam Modification/DEC 2012/USDOI BIA NRO
SIGNIFICANT BIOLOGICAL RESOURCES FOUND: Areas 1, 3, & 6. The project is within a Raptor Sensitive
Area (RSA). HALE EO within 1,450 ft. of TCE boundary. BIA SOD will contact the USFWS to determine whether
the 2-year extension may result in non-purposeful take of Bald Eagles with eggs or nestlings. The NNDFW will hire a
biological monitor for nest activity in 2015. Monitoring of the nest will begin on 11 MAY 2015.
POTENTIAL IMPACTS

NESL SPECIES POTENTIALLY IMPACTED: [1] Haliaeetus leucocephalus (Bald Eagle), G2, GBENPR,
BGEPA, MBTA.

FEDERALLY-LISTED SPECIES AFFECTED: NA

OTHER SIGNIFICANT IMPACTS TO BIOLOGICAL RESOURCES: NA
AVOIDANCE / MITIGATION MEASURES: [1] FONSI states that an adaptive management protocol would be
followed to manage impacts to the Bald Eagle.
CONDITIONS OF COMPLIANCE*: NA
FORM PREPARED BY / DATE: Pamela A. Kyselka/11 APR 2014; amended on 05 MAY 2015

C:\old_pc2010\My Documents\NNHP\BRCF_2015\EOR003733.doc

Page 1 of 2
NNDFW -B.R.CF.: FORM REVISED 12 NOV 2009






COPIES TO: (add categories as necessary)
[] []

2 NTC § 164 Recommendation: Signatugg., *, - Date Yy
XApproval < / .
[IConditional Approval (with memo) h/{%v 5/ S Zg
[IDisapproval (with memo) Glo . Tom, Director, Navajo Nation Department of Fish and Wildlife
[ICategorical Exclusion (with request letter)

[INone (with memo)

*I understand and accept the conditions of compliance, and acknowledge that lack of signature may be grounds for
the Department not recommending the above described project for approval to the Tribal Decision-maker.

Representative’s signature Date

C:old_pc2010\My Documents\NNHP\BRCF_2015\EOR003733.doc
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NNDFW Review No. EOR001656

BIOLOGICAL RESQURCES COMPLIANCE FORM
NAVAJO NATION DEPARTMENT OF FISH AND WILDLIFE
P.O. BOX 1480, WINDOW ROCK, ARIZONA 86515-1480

It is the Department’s opinion the project described below, with applicable conditions, is in compliance with Tribal
end Federal laws protecting biological resources including the Navajo Endangered Species and Environmental Policy
Codes, U.S. Endangered Species, Migratory Bird Treaty, Eagle Protection and National Environmental Policy Acts.
This form does not preclude or replace consultation with the U.S, Fish and Wildlife Service if a Federally-listed
species is affected.
PROJECT NAME & NO.: Tsaile Dam Modification TCE
DESCRIPTION: Proposed temporary construction easement (TCE) consisting of 16024« acres to correct dam safety
deficiencies. Total disturbance for the proposed project would be 4.18 acres.
LOCATION: Tsaile Lake, Apache County, Arizona
REPRESENTATIVE: Howard Draper, Project Review Section, Navajo Land Department
ACTION AGENCY: Bureau of Indian Affairs, Navajo Region
B.R. REPORT TITLE / DATE / PREPARER: EA-Tsaile Dam Modification/DEC 2012/USDOI BIA NRO
SIGNIFICANT BIOLOGICAL RESOURCES FOUND: Areas 1,3, & 6. The project is within a Raptor Sensitive
Area (RSA). HALE EO within 1,450 fi. of TCE boundary.
POTENTIAL IMPACTS

NESL SPECIES POTENTIALLY IMPACTED: [1] Haliaeetus leucocephalus (Bald Eagle), G2, GBENPR,
BGEPA, MBTA.

FEDERALLY-LISTED SPECIES AFFECTED: NA

OTHER SIGNIFICANT IMPACTS TO BIOLOGICAL RESOURCES: NA
AVOIDANCE / MITIGATION MEASURES: [1] FONSI states that 2n adaptive management protocol would be
followed to manage impacts to the Bald Eagle.
CONDITIONS OF COMPLIANCE*: NA
FORM PREPARED BY /DATE: Pamela A. Kyselka/11 APR 2014
COPIES TO: (add categories as necessary)

[ O
2
2 NTC § 164 Recommendation: Signature Date
<IApproval N g . / / &
[JConditional Approval (with memo) 44
[(Disapproval (with memo) Gloria M. Tom, Director, Navajo Nation Department of Fish and Wiidlife
[OJCategorical Exclusion (with request letter)
{CJNone (with memo)

Cold_pc2010My DocumentstMVHP\BRCF_201\EQR001656.doc
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*] understand and accept the conditions of comnuancc, and,ackuowledge that lack of signature may be grounds for
the Department not recommending the above described project for approval to the Tribal Decision-maker.

Representative’s signature Date
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United States Department of the Interior
BUREAU OF INDIAN AFFAIRS k."
Navajo Region ~—
2. 0. Box 1060
Gailup, New Mexico 37305

N461/WRSD

JAN 13 2B,

Tamara Billie

Cultural Resources Compliance Section

Navajo Nation Historic Preservation Department
P.0. Box 4950

Window Rock, Arizona 86515

Subject: Tsaile Dam Rehabilitation Project — Unverifted Cultural Sensitive Site

Thark you for working with the BIA Safety of Dams prograra in defining the next steps for the
unverified cultural site downstream of the Tsaile Dam. Per our discussion in our meeting on
Wednesday, January 16, 2013, the best way to move forward on the unverified cultural site is to
avoid the area.

Enclosed is a map that shows a plan-view of the Temporary Construction Easement for the Tsaile
Dam Rehabilitation Project Site. The construction will e restricted only to this area and contractors
will be instructed to stay within this area. There wiil be no disturbance beyond this Temporary .
Construction Easement. To further define this area, an orange fence can be erected across the
canyon downstream of the dam. Note that the smail triangie around the potential cultural site to
avoid any disturbance at that location.

In addition, an archeological Susvey may not be required since this area has been disturbed when the
dam facility was constructed in 1964, and other rehabiiitation project wes done in 1982 and 1983.

If you should have any questions, piease caii me at (505)863-8393.

Sincerety,
ey

Peari @m"t;erlin
31A Mavajo Region Safety of Dams

cc: Ray Benally, NN Water Resource
Brenda Hatathlie, NN Safety or Dams



Bureau of Indian Affairs
Navajo Region Safety of Dams

Tsaile Dam Modification Project

Project Description:

Tsaile Dam is lacated near Tsaile, AZ, a 51 foot high dam that impounds the flow from Tsaile
Creek, and sits at the entrance to Canyon Det Muerto within the Canyon de Chelly National
Monument. The Tsaile Dam Modification is being undertaken to correct dam safety deficiencies
that pose an unacceptable risk to people and resources downstream of the dam in Canyen de
Chelly and Chinle, AZ.

Catastrophic failure of Tsaile Dam, with the water level at the embankment crest, would
threaten Navajo residents and tourists throughout the entire length of Canyon del
Muerto within Canyon de Chelly National Monument. Flooding would also affect low-
lying areas near Chinle. The NPS estimates there are approximately 80 Navajo families
that reside in the monument’s canyons on a seasonal basis. In addition, as many as
3,400 tourists may enter the canyons in some months. Rapid evacuation of canyon
residents and tourists during a catastrophic failure of Tsaile Dam would be nearly
impossible.

The embankment will be removed, the dam foundalion will be excavated to bedrock, a new
embankment will be built with a center line 90-100 feet downstream, and a new outlet works will
be built in the right abulment. To facllitate construction, the upstream toe of the old dam will be
used as the foundation for a cofferdam to control Tsaile Creek flows and protect the work site.
A temporary road will reroute traffic on Indian Road 8077 from a berm on the old dam to the
cofferdam unti the road Is rebuilt as part of the new dam.

Currently, the Tsalle Dam has been operated with restricted water elevation in the reservair,
which impacts downstream users. With BIA Tsaile Dam Rehabiiitation project completion, the
reservolr will be refilled without restriction to benefit the Navajo Nation and local community.
Downstream users will be able to depend on the supply of water from the reservoir.



Tml"e}!mom Bh556
fﬁanqszg)mv-zzzo Fax-(928) vid4223

wmam T e antg xs:‘“_'/,rm:

TWFY13-130

SE.LSOLUTION OF THE
TSAILEMWHEATFIELDS DHAPTER 4038

SUPPORTING THE TSAILE DAM REHABILITATION AND RESPECTFULLY REQUESTING THE BUREAU OF

INDIAN AFFIARS SAFETY-OF DAMS TO EXPEDITE THE DAM REHABILITATION PROJEGT SO THAT LOCAL

FARMERS EGONOMIC-LIVELIHOOD AN BE RESTORED.

WHEREAS;

1.

Puiuant (0 Navalo Nabion Counci Resoiuion No. UJ.20:55, dated Decoiber 2. 1955, the
TsgléWhezlliskds Chapfer is vested-wit atthorty 21 thamed i the esponsibilty 1o gratnle, protect
andptaeewe mmmwmmmm heahth b sately s it Eommunty,péogls;
The Indian Séi-Deteaviaion Act (P 33638) of the 1, 5. Congress ardl Lol Bovemiancé Iisiives
oiiities and sipport us, Névald Indians, in Tnititing plans making decisioris, recGinitshdation, fequast, s,
aeconding 0 bUr schud neeiis ind desires; and
The TealleWhaatlields Chapter Supicris e Tsalle D Rehabiitation; as 2 mesulf, Byreall of Indian Affsirs
Safg¥oﬂ} ¢ has put the refabiitation project.on ooty Jorfunding tind conraet:aid
hmﬁq{dssham has an et Fart Board to sversee Janning activities and ensure
ofimiim axyﬁl;ziﬁon and 1o Sroteed the rights and Inlerests of all fam fand Vithin Tssile 2nd Wheafields
com,mu and
The ! séiple;ﬁheetﬁeﬂs Famm Board approvés the Tsalle Dam Rehatiltation and is in good Standing with the
Chépter;
Thé focal Tammer's livaithood in the Canyon De  Chelly Is at a standsti with no imigation system arid the
annual props that Is Wise to thrive duking thia growing seasons.

NOW THEREFORE BE IT RESGLVED THAT:
t. The ‘l‘sallelvmeaﬁeldsChaptzmby anpmmmetupporhng ofthe Tsaile Dam {ehab!lnaﬂqn Project and

respectily fr m&gthesmmrﬂtanm“saﬁy Diss 40 -eupedite he Dam Rehabiftatdn
Project §b Mhmlfamﬂrsmﬁvﬂnhoo&mnbemm

SERTIFICATION

I, hereby cerﬂfy the bregqmg fesolttiol was duly considered by the TsalleWheatfiekds Chagiter 2t 2 duly called
mestg ot Whealtields, Armol\aatwhmhaqmmwasoresentandﬂlem"newasmedbyawmofﬂ favor,
00 sppased, and 11 abstaied on itls 23 day of Becammer. 2042.

Motion by: Doroihea Litson Second by; Joanh Kinsel




PROPOSED RESOLUTION OF
THE RESOURCES and DEVELOPMENT COMMITTEE OF THE
NAVAJO NATION COUNCIL

Approving a Temporary Construction Easement for US Bureau of Indian Affairs for construction
of the Tsaile Dam Modification project located at and adjacent to Tsaile lake, Apache County,

Arizona

WHEREAS:

1. Pursuant to 2 N.N.C. §§ 500, the Resources and Development Committee is hereby
established as a standing committee of the Navajo Nation Council; and

2. Pursuant to 2 N.C.C. § 500 B 2(a), the Resources and Development Committee grants final
approval for all land withdrawals, non-mineral leases, permits, licenses, rights of way, surface
easements and bonding requirements on Navajo Nation lands and unrestricted (fee) land. This
authority shall include subleases, modifications, assignments, leasehold encumbrances, transfers,
renewais, and terminations; and ‘

3. The US Bureau of Indian Affairs (BIA), 301 West Hill Street, Gallup, New Mexico, has
submitted a temporary construction easement (TCE) for construction of the Tsaile Dam
modification project on, over and across Navajo Nation Trust Lands Jocated at and adjacent to
Tsaile Lake, Apache County, Arizona attached hereto and incorporated herein as Exhibit “A”; and

4, The proposed teraporary construction easement (TCE) consists of 160.24 acres, more or
less, of Navajo Nation Trust Lands located in Sections 10 and 15, Township 33 North, Range 29
East, G&SRMB, Apache County, Arizona and the location is more particularly described on the
survey map attached hereto and incorporated herein as Exhibit “B” out of the 160.24 acres, 95.90
acres are new acreages and the remaining are existing acreage within the dam area; and

5. The Project Review Section with the Navajo Land Department has obtained the necessary
consents from the affected land user (i.e. grazing permittee) and is attached hereto and made a part
hereof as Exhibit “C”; and

6. BIA plans modification improvements to the existing Tsaile Dam and requests all rents and
fees be waived since the improvements will benefit the tribe; and

7. The environmental and archaeological studies have been completed and are attached hereto
and incorporated herein by this reference.

NOW, THEREFORE, BE IT RESOLVED THAT:

1. The Resources and Development Committee of the Navajo Nation Council hereby
approves a Temporary Construction Easement to US Bureau of Indian Affairs — Safety of Dams
Progrars for construction of the Tsaile Dam Modification Project on Navajo Nation Trust Lands
in the Tsaile-Wheatfields Chapter vicinity, Apache County, Arizona. The location is more
particularly described on the map attached hereto as Exhibit “B.”



2. The Resources and Development Commiitee: of the Navajo Nation Council hereby
approves temporary construction easement subject o, but not limited to, the following terms and
conditions attached hereto and incorporated herein as Sxhibit “D.”

3. The Resources and Development Commiitee of the Navajo Nation Council hereby
authorizes the President of the Navajo Nation to execute any and all documents necessary to affect
the intent and purpose of this resoiution.

CERTIFICATION:

1 hereby certify that the foregoing resolution was duiy considered by the Resources and Development Commitice of the
Navajo Nation Council at a duly called meeting at Window Rock. Navejo Nation (Arizona), at which a quarum was present and
that the same was passed by a vote of ___in favor, ___ opposed.and ___ sbstained, this day of , 2014,

Presiding Chairperson
Resources and Development Committee

MOTION BY:
SECONDED BY:



PROPOSED RESOLUTION OF A R 200 merees e
THE RESOURCES and DEVELOPMENT COMMITTEE OF THE s ]
NAVAJO NATION COUNCIL
Approving a Tem Construction Easement for US Bureau of Indian Affairs for construction

of the Tsaile Dam Modification project located at and adjacent to Tsaile take, Apache County,
Arizona.

WHEREAS:

2
1. Pursnant to 2 N.N.C. §§ 500, the Resources and Development Committee is hereby %
established as a standing committee of the Navajo Nation Council; and
2. Pursuant to 2N.C.C. § 500 B 2(a), the Resources and Development Committee grants final §/§
approval for all Jand withdrawals, non-mineral leases, permits, licenses, rights of way, surface \

easements and bonding requireraents on Navajo Nation lands and unrestricted (fee) land. This
authority shall include subleases, modifications, assignments, leasehold encumbrances, transfers, :S
renewals, and terminations; and &C

3. The US Bureau of Indian Affairs (BIA), 301 West Hill Street, Gallup, New Mexico, has % §
submitted a temporary construction easement (TCE) zker—fimief-woymapgicatior for 3} {
construction of the Tsaile Dam modification project on, over and across Navajo Nation Trust

Lands located at and adjacent to Tsaile Lake, Apache County, Arizona attached hereto and ?
incorporated herein as Exhibit “A”; and

;j}

Q
4. The proposed temporary construction easement (TCE) consists of 160.24 acres, more or G‘ g 5
y
less, of Navajo Nation Trust Lands located in Sections 10 and 15, Township 33 North, Range 29 (32
N

East, G&SRMB, Apache County, Arizona and the [ocation is more pa{tlcularlx d&sc{xted on the
survey map attached hereto and incorporated herein as Exhibit “B”; and

5. The Project Review Section with the Navajo Land Department has obtained the necessary
consents from the affected land user (i.e. grazing permittee) and is attached hereto and made 2 part
hereof as Exhibit “C”; and



6. BIA plans modification improvements to the existing Tsaile Darn and requests al] rents and

fees be waived since the improvements wiil benefit the tribe; and

7. The environmental and archaeologicai studies have been completed and are attached hereto

and incorporated herein by this reference.

NOW, THEREFORE, BE IT RESOLVED THAT:

1. The Resources and Deveiopment Committee of the Navajo Nation Council hereby
approves a Temporary Construction Easement to US Bureau of Indian Affairs — Safety of Dams
Program for construction of the Tsaile Dam Modification Project on Navajo Nation Trust Lands
in the Tsaile-Wheatfields Chapter vicinity, Apache County, Arizona. The location is more
particularly described on the man attached hereto as Exhibit “B.”

2. The Resources and Deveiopment Committee of the Navajo Nation Council hereby
approves temporary construction easement subject to, but not limited to, the following terms and
conditions attached hereto and incorporated herein as Exhibit “D.”

3. The Resources and Deveiopment Committee of the Navajo Nation Council hereby
authorizes the President of the Navajo Nation {o execute any and all documents necessary to affect

the intent and purpose of this resoiution.

ZERTIFICATION:

I hereby certify that the foregoing resoiution was duiy considered by the Resources and Development Commitee of the
Navajo Nation Council at a duly called meeting at Window Rock, Navajo Nation (Arizona), at which a quorum was present and
that the same was passed by a vote of ___in favor, ___opposed.and ___ abstained, this day of , 2014,

Presiding Chairperson
Resonrces and Development Commitiee

MOTION BY:
SECONDED BY:
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UNITED STATES DEPARTMENT OF THE INTERIOR
3UREAU OF INDIAN AFFAIRS
APPLICATION FOR GRANT OF RIGHT-OF-WAY
{Tribal Trust Land)

APPLICANT: US Bureau of Indian Affairs having a residence or principal place of business al 301 West Hill Street,
Gallup, NM hereby files an application with the Bureau ot Indian Affairs, pursuant to the lerms and provisions of
the Acl of February 5, 1948 (62 Stat. 17; 25 USC §§ 323 — 328), and fo the regulations of the Department of the
Interior conlained in Tille 25, Code of Federal Reguiations, Pari 169, for the grant of right-of-way for the following
purposes and reasons:

Across the following described Indian Lands:

A parcel, containing 160.24 acres, more ar less, of land lying in Sections 10 and 15, Township 33 North, Range 29
Easl, Gila River Meridian, Apache County, Atizona. 157.86 acres, more ar less, lie within Land Management District
11, Tsaile-Wheatfields-Black Rock Chapter, and 2.38 acres, more or less, lie within Land Management District 10,
Chinle Chapfer, all on the Navajo Nation.

Said right-of-way is of an irregular shape and 180.24 more or less in acres, and more particularly described and
shown on the map, Plan of Borrow Areas and Staging Area / Tsaile Dam Modificalion, Drawing No. G-4, showing the
Temporary Construction Easement parcel) of definite locafion to be attached and mads a part hereof.

The said appticant undersiands and expressly agrees io the following stipulations:

(a). To construct and maintain ihe right-of-way in a workmanlike manner.

(b). To pay all damages and compensation determined by the Secretary to be due the landowners and
authorized users and occupants of the land due to the survey, granting, construction, and maintenance of
the right-of-way.

{c). To identify the landowners and authorized users and occupants against any liabifity for the life, personal
injury, and property damage arising from the construction, maintenance, occupancy or use of the lands by

the applicant, his employees, contractors and their employees, or subcontractors and their employees.

(d). To restore the lands as neariy as possible to their. original condition upon the completion of construction,
fo the extend compatible with the purpose for which the righi-of-way was granted.

{e). To clear and keep clear the lands within the right-of-way fo extend compatible with the purpose of the
right-ol-way; and dispose of ail vegeiative and other material cut, uprooted or otherwise accumulated during
the construction and mainignance of the project.



(). To take soil and resources conservalion projection measures, including weed control, on the land
covered by the right-of-way.

{(g). To do everything reasonable within its power to prevent and suppress fires on or near the lands to be
occupied under the right-of-way.

(h). To build and repair such roads, fences and trails as may be destroyed or injured by the construction
work and 1o build and maintain necessary and suitable crossings for all roads and trails that intersect the
works construcled, maintained or operated under the right-of-way. That upon revacation or termination of
the right-of-way, the applicant shall, so far as in reasonably possible, restore the land to its original condition.

(). To at all times keep the Secretary informed of its address, and in case ol corporations, of the address of
its principle place of business and of the names and addresses of its principle officers.

(k). That the applicant will not interfere with the use of the lands by or under the authority of the landowners
for any puipase not inconsistent with the primary purpose for which the right-of-way is granted.

IN WITNESS WHEREOF, has caused this instrument
to be executed this day of 20
WITNESS APPLICANT

Regional Director

Engineer
WITNESS

U.S. Bureau of Indian Affairs, Navajo Reqional Office
301 West Hifl Street, Gallup, NM 87305

REQUIRED SUPPORTING DOCUMENTS:
1. () Written consent of landowner (BIA form 5 - 104b and/or Tribal Resolution, 25 CFR §§ 169.3)
2. (} Map of definite lecation (2 original mylars & 2 copies, 25 CFR § 169.6 - 169.11)
3. () Other
( ) Archaeological Glearance (Cultural Resource Compliance Form)
{ ) NEPA Compliance (FONSI)
( ) Permission to cross Existing Right-of-Way



United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
NAVAJO REGION
P.0. Box 1060
Gallup, New Mexico 87305

MAR 11 2015

MAR 18 2015

*\ Navajo Land Dept.
Mr. Howard Phillip Draper, Jr. \J\
Navajo Land Department, Project Review Section N
Navajo Nation Division of Natural Resources
P.O. Box 9000

Window Rock, AZ 86515

Subject: Application for Extension of Temporary Construction Easement (TCE) — Tsaile Dam Modification
Project — Bureau of Indian Affairs - Safety of Dams (SOD) Program - Arizona.

Dear Mr. Draper:

This is a request to amend Navajo Nation Council Resource & Development Committee Resolution RDCJN-
38-14 to change the term in Exhibit D of the TCE for the Tsaile Dam Modification project from one year to
three years. The TCE that was originally submitted by BIA to your office requested an end date of December
31, 2017. However, per your telephone discussion with BIA SOD staff, it is uncertain how or why the term
was changed to only one year at your office to reflect an expiration of August 13, 2015. Unfortunately,
construction at Tsaile Dam cannot be completed in time to meet that date.

A three year term is necessary to ensure sufficient time to complete construction and site cleanup, and
conduct operational testing of the rebuilt dam and do any follow-up remediation that may be needed.

BIA will operate with all due prudence and diligence during entry, construction and exit of the project
If you have any questions, please contact Pearl Chamberlin at 505-863-8393.

al Director, Navajo

Enclosures

cc: Moroni Benally, Executive Director, Navajo Nation, Division of Natural Resources
Ray Benally, Director, Navajo Nation, Department of Water Resources
Mary Lujan, Realty Specialist, Shiprock Agency
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Navajo Nation Temporary Construction Easement Staﬁdard Terms and Conditions
3/12/14

EXHIBIT D
NAVAJO NATION TEMPORARY CONSTRUCTION EASEMENT TERMS AND CONDITIONS

__Bureau of Indian Affairs (GRANTEE)

The term of the temporary construction easement (TCE) shall be for One (1) year, beginning on the date
the TCE is granted by the Secretary of Interior.

Consideration for the TCE is assessed at $63.294.00 and shall be paid in full to the Controller of the
Navajo Nation, in lawful money of the United States, and a copy of the receipt for such payment provided
to the Navajo Nation Minerals Department, or its successor, within N/A days of approval of and consent
to the grant of the TCE by the Secretary of Interior.

Consideration for the grant of the TCE is hereby waived.
[ INO [X] YES

If consideration has been waived, then the Navajo Nation contributes the amount listed above to the
project because the project serves a public purpose and will benefit Navajo residents.

The Grantee may develop, use and occupy the TCE for the purpose(s) of establishing, operating and
maintaining a staging area. The Grantee may not develop, use or occupy the TCE for any other purpose,
nor allow others to use or occupy the TCE for any other purpose, without the prior written approval of the
Navajo Nation and the Secretary of the Interior. The approval of the Navajo Nation may be granted,
granted upon conditions or withheld in the sole discretion of the Navajo Nation. The Grantee may not
develop, use or occupy the TCE for any unlawful purpose.

In all activities conducted by the Grantee within the Navajo Nation, the Grantee shall abide by all laws
and regulations of the Navajo Nation and of the United States, now in force and effect or as hereafter may
come into force and effect, including but not limited to the following:

a, Title 25, Code of Federal Regulations, Part 169;

b. All applicable federal and Navajo Nation antiquities laws and regulations, with the following
additional condition: In the event of a discovery all operations in the immediate vicinity of the
discovery must cease and the Navajo Nation Historic Preservation Department must be notified
immediately. As used herein, “discovery” means any previously unidentified or incorrectly
identified cultural resources, including but not limited to archaeological deposits, human remains,
or location reportedly associated with Native American religious/traditional beliefs or practices;

c. The Navajo Preference in Employment Act, 15 N.N.C. §§ 601 et seq., and the Navajo Nation
Business Opportunity Act, S N.N.C. §§ 201 et seq.; and

d. The Navajo Nation Water Code, 22 N.N.C. § 1101 et seq.. Grantee shall apply for and submit all
applicable permits and information to the Navajo Nation Water Resources Department, or its

Successor.

The Grantee shall ensure that the air quality of the Navajo Nation is not jeopardized due to violation of
applicable laws and regulations by its operations pursuant to the TCE.

1of3



10.

1.

12.

13.

14.

Navajo Nation Temporary Coristruction Easement Standard Terms and Conditions
3/12/14

The Grantee shall clear and Keep clear the lands within the TCE to the extent compatible with the purpose
of the TCE; and shall dispose of all vegetation and other materials cut, uprooted or otherwise accumulated
during any surface disturbance activities.

The Grantee shall reclaim all surface lands disturbed related to the TCE, as outlined in a restoration and
revegetation plan, which shall be approved by the Navajo Nation Environmental Protection Agency
(NNEPA) prior to any surface disturbance. The Grantee shall comply with all provisions of such
restoration and revegetation plan and shall notify the Director of the NNEPA immediately upon
completion of the surface disturbance activities so that a site inspection can be made.

The Grantee shall at all times during the term of the TCE and at the Grantee’s sole cost and expense,
maintain the land subject to the TCE and all improvements located thereon and make all necessary and
reasonable repairs,

The Grantee shall obtain prior written permission to cross existing TCEs, if any, from the appropriate
parties.

The Grantee shall be responsible for and promptly pay all damages when they are sustained.

The Grantee shall indemnify and hold harmless the Navajo Nation and the Secretary of the Interior and
their respective authorized agents, employees, landusers and occupants, against any liability for loss of
life, personal injury and property damages arising from the development, use or occupancy or use of TCE
by the Grantee.

The Grantee shall not assign, convey, transfer or sublet, in any manner whatsoever, the TCE or any
interest therein, or in or to any of the improvements on the land subject to TCE, without the prior written
consent of the Navajo Nation and the Secretary of the Interior. Any such attempted assignment,
conveyance or transfer without such prior written consent shall be void and of no effect. The consent of
the Navajo Nation may be granted, granted upon conditions or withheld in the sole discretion of the
Navajo Nation.

The Navajo Nation may terminate the TCE for violation of any of the terms and conditions stated herein.
In addition, the TCE shall be terminable in whole or part by the Navajo Nation for any of the following
causes:

a. Failure to comply with any term or condition of the grant or of applicable laws or regulations;

b. A non-use of the TCE for the purpose for which it is granted for a consecutive two year
period; and

c. The use of the land subject to the TCE for any purpose inconsistent with the purpose for
which the TCE is granted.

d. An abandonment of the TCE.

At the termination of this TCE, the Grantee shall peaceably and without legal process deliver up the
possession of the premises, in good condition, usual wear and tear excepted. Upon the written request of
the Navajo Nation, the Grantee shall provide the Navajo Nation, at the Grantee’s sole cost and expense,
with an environmental audit assessment of the premises at least sixty (60) days prior to delivery of said
premises.
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15.

16.

17.

18.

19.

20.

21.

22,

23.

»

Navajo Nation Temporary Construction Easement Standard Terms and Conditions
3/12/14

Holding over by the Grantee after the termination of the TCE shall not constitute a renewal or extension
thereof or give the Grantee any rights hereunder or in or to the land subject to the TCE or to any
improvements located thereon.

The Navajo Nation and the Secretary of the Interior shall have the right, at any reasonable time during the
term of the TCE, to enter upon the premises, or any part thereof, to inspect the same and any
improvements located thereon. '

By acceptance of the grant of TCE, the Grantee consents to the full territorial legislative, executive and
judicial jurisdiction of the Navajo Nation, including but not limited to the jurisdiction of the Navajo
Nation, including but not limited to the jurisdiction to levy fines and to enter judgments for compensatory
and punitive damages and injunctive relief, in connection with all activities conducted by the Grantee
within the Navajo Nation or which have a proximate (legal) effect on persons or property within the
Navajo Nation,

By acceptance of the grant of TCE, the Grantee covenants and agrees never to contest or challenge the
legislative, executive or judicial jurisdiction of the Navajo Nation on the basis that such jurisdiction is
inconsistent with the status of the Navajo Nation as an Indian nation, or that the Navajo Nation
government is not a government of general jurisdiction, or that the Navajo Nation government does not
possess full police power (i.e., the power to legislate and regulate for the general health and welfare) over
all lands, persons and activities within its territorial boundaries, or on any other basis not generally
applicable to a similar challenge to the jurisdiction of a state government. Nothing contained in this
provision shall be construed to negate or impair federal responsibilities with respect to the land subject to
the TCE or to the Navajo Nation.

Any action or proceeding brought by the Grantee against the Navajo Nation in connection with or arising
out of the terms and conditions of the TCE shall be brought only in the Courts of the Navajo Nation, and
no such action or proceeding shall be brought by the Grantee against the Navajo Nation in any court of
any state.

Nothing contained herein shall be interpreted as constituting a waiver, express or implied, of the
sovereign immunity of the Navajo Nation,

Except as prohibited by applicable federal law, the law of the Navajo Nation shall govern the
construction, performance and enforcement of the terms and conditions contained herein.

The terms and conditions contained herein shall extend to and be binding upon the successors, heirs,
assigns, executors, administrators, employees and agents, including all contractors and subcontractors, of
the Grantee, and the term “Grantee,” whenever used herein, shall be deemed to include all such
successors, heirs, assigns, executors, administrators, employees and agents.

There is expressly reserved to the Navajo Nation full territorial legislative, executive and judicial
jurisdiction over the TCE and all lands burdened by the TCE, including without limitation over all
persons, including the public, and all activities conducted or otherwise occurring within the TCE; and the
TCE and all lands burdened by the TCE shall be and forever remain Navajo Indian Country for purposes
of Navajo Nation jurisdiction.
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Navajo Nation Standard Temporary Construction Easement
FORM 3/12/14 (Trust Lands)

EXHIBIT “C”

NAVAJO NATION TEMPORARY CONSTRUCTION EASEMENT
TERMS AND CONDITIONS

BUREAU OF INDIAN AFFAIRS (GRANTEE)

1. The term of the temporary construction easement shall be for three (3) years, beginning on the date the
temporary construction easement is granted by the Secretary of the Interior.

2. Consideration for the temporary construction easement is assessed at $ and shall be paid in
full to the Controller of the Navajo Nation, in lawful money of the United States, and a copy of the receipt
for such payment provided to the Navajo Nation Minerals Department, or its successor, within _____ days
of approval of and consent to the grant of the temporary construction easement by the Navajo Nation.

Consideration for the grant of the temporary construction easement is hereby waived.
[ INO [ 1YES

Consideration for the temporary construction easement is assessed at $189,882.00 for the three (3) years
term. The Navajo Nation contributes this amount to the project because the project for the benefit of the
Navajo Nation.

3. The Grantee may develop, use and occupy the temporary construction easement for the purpose(s) of
establishing, operating and maintaining a staging area The Grantee may not develop, use or occupy the
temporary construction easement for any other purpose, nor allow others to use or occupy the temporary
construction easement for any other purpose, without the prior written approval of the Navajo Nation and
the Secretary of the Interior. The approval of the Navajo Nation may be granted, granted upon conditions
or withheld in the sole discretion of the Navajo Nation. The Grantee may not develop, use or occupy the
temporary construction easement for any unlawful purpose.

4, In all activities conducted by the Grantee within the Navajo Nation, the Grantee shall abide by all laws
and regulations of the Navajo Nation and of the United States, now in force and effect or as hereafter may
come into force and effect, including but not limited to the following:

a. Title 25, Code of Federal Regulations, Part 169;

b. All applicable federal and Navajo Nation antiquities laws and regulations, with the following
additional condition: In the event of a discovery all operations in the immediate vicinity of the
discovery must cease and the Navajo Nation Historic Preservation Department must be notified
immediately. As used herein, “discovery” means any previously unidentified or incorrectly
identified cultural resources, including but not limited to archaeological deposits, human remains,
or location reportedly associated with Native American religious/traditional beliefs or practices;

c. The Navajo Preference in Employment Act, 15 N.N.C. §§ 601 et seq., and the Navajo Nation
Business Opportunity Act, S N.N.C. §§ 201 et seq.; and

d. The Navajo Nation Water Code, 22 N.N.C. § 1101 et seq.. Grantee shall apply for and submit all

applicable permits and information to the Navajo Nation Water Resources Department, or its
SuCCessor.
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Navajo Nation Standard Temporary Construction Easement
FORM 3/12/14 (Trust Lands)

10.

11.

12.

13.

14.

The Grantee shall ensure that the air quality of the Navajo Nation is not jeopardized due to violation of
applicable laws and regulations by its operations pursuant to the TCE.

The Grantee shall clear and keep clear the lands within the temporary construction easement to the extent
compatible with the purpose of the TCE, and shall dispose of all vegetation and other materials cut,
uprooted or otherwise accumulated during any surface disturbance activities.

The Grantee shall reclaim all surface lands disturbed related to the TCE, as outlined in a restoration and
revegetation plan, which shall be approved by the Navajo Nation Environmental Protection Agency
(NNEPA) prior to any surface disturbance. The Grantee shall comply with all provisions of such
restoration and revegetation plan and shall notify the Director of the NNEPA immediately upon
completion of the surface disturbance activities so that a site inspection can be made.

The Grantee shall at all times during the term of the temporary construction easement and at the Grantee’s
sole cost and expense, maintain the land subject to the temporary construction easement and all
improvements located thereon and make all necessary and reasonable repairs.

The Grantee shall obtain prior written permission to cross existing TCEs, if any, from the appropriate
parties.

The Grantee shall be responsible for and promptly pay all damages when they are sustained.

The Grantee shall indemnify and hold harmless the Navajo Nation and the Secretary of the Interior and
their respective authorized agents, employees, landusers and occupants, against any liability for loss of
life, personal injury and property damages arising from the development, use or occupancy or use of
temporary construction easement by the Grantee.

The Grantee shall not assign, convey, transfer or sublet, in any manner whatsoever, the temporary
construction easement or any interest therein, or in or to any of the improvements on the land subject to
TCE, without the prior written consent of the Navajo Nation and the Secretary of the Interior. Any such
attempted assignment, conveyance or transfer without such prior written consent shall be void and of no
effect. The consent of the Navajo Nation may be granted, granted upon conditions or withheld in the sole
discretion of the Navajo Nation.

The Navajo Nation may terminate the temporary construction easement for violation of any of the terms
and conditions stated herein. In addition, the temporary construction easement shall be terminable in
whole or part by the Navajo Nation for any of the following causes:

a. Failure to comply with any term or condition of the grant or of applicable laws or regulations;

b. A non-use of the temporary construction easement for the purpose for which it is granted for a
consecutive two year period; and

c. The use of the land subject to the temporary construction easement for any purpose inconsistent
with the purpose for which the temporary construction easement is granted.

At the termination of this TCE, the Grantee shall peaceably and without legal process deliver up the
possession of the premises, in good condition, usual wear and tear excepted. Upon the written request of
the Navajo Nation, the Grantee shall provide the Navajo Nation, at the Grantee’s sole cost and expense,
with an environmental audit assessment of the premises at least sixty (60) days prior to delivery of said
premises.
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Navajo Nation Standard Temporary Construction Easement
FORM 3/12/14 (Trust Lands)

15.

16.

17.

18.

19.

20.

21.

22.

23.

Holding over by the Grantee after the termination of the temporary construction easement shall not
constitute a renewal or extension thereof or give the Grantee any rights hereunder or in or to the land
subject to the temporary construction easement or to any improvements located thereon.

The Navajo Nation and the Secretary of the Interior shall have the right, at any reasonable time during the
term of the TCE, to enter upon the premises, or any part thereof, to inspect the same and any
improvements located thereon.

By acceptance of the grant of TCE, the Grantee consents to the full territorial legislative, executive and
judicial jurisdiction of the Navajo Nation, including but not limited to the jurisdiction of the Navajo
Nation, including but not limited to the jurisdiction to levy fines and to enter judgments for compensatory
and punitive damages and injunctive relief, in connection with all activities conducted by the Grantee
within the Navajo Nation or which have a proximate (legal) effect on persons or property within the
Navajo Nation.

By acceptance of the grant of TCE, the Grantee covenants and agrees never to contest or challenge the
legislative, executive or judicial jurisdiction of the Navajo Nation on the basis that such jurisdiction is
inconsistent with the status of the Navajo Nation as an Indian nation, or that the Navajo Nation
government is not a government of general jurisdiction, or that the Navajo Nation government does not
possess full police power (i.e., the power to legislate and regulate for the general health and welfare) over
all lands, persons and activities within its territorial boundaries, or on any other basis not generally
applicable to a similar challenge to the jurisdiction of a state government. Nothing contained in this
provision shall be construed to negate or impair federal responsibilities with respect to the land subject to
the temporary construction easement or to the Navajo Nation.

Any action or proceeding brought by the Grantee against the Navajo Nation in connection with or arising
out of the terms and conditions of the temporary construction easement shall be brought only in the
Courts of the Navajo Nation, and no such action or proceeding shall be brought by the Grantee against the
Navajo Nation in any court of any state.

Nothing contained herein shall be interpreted as constituting a waiver, express or implied, of the
sovereign immunity of the Navajo Nation.

Except as prohibited by applicable federal law, the law of the Navajo Nation shall govern the
construction, performance and enforcement of the terms and conditions contained herein.

The terms and conditions contained herein shall extend to and be binding upon the successors, heirs,
assigns, executors, administrators, employees and agents, including all contractors and subcontractors, of
the Grantee, and the term “Grantee,” whenever used herein, shall be deemed to include all such
successors, heirs, assigns, executors, administrators, employees and agents.

There is expressly reserved to the Navajo Nation full territorial legislative, executive and judicial
jurisdiction over the temporary construction easement and all lands burdened by the TCE, including
without limitation over all persons, including the public, and all activities conducted or otherwise
occurring within the TCE; and the temporary construction easement and all lands burdened by the
temporary construction easement shall be and forever remain Navajo Indian Country for purposes of
Navajo Nation jurisdiction.

ZANRU\DNR\Lands\Rights of Way\Terms and Conditions\2015-05-13 BIA TCE
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Document No. 003733 Date Issued: 04/06/2015

EXECUTIVE OFFICIAL REVIEW

Temp.Esmt.BIA-
Title of Document:  TsaileDamMod@Tsaile,AZ+2yr Contact Name: DRAPER, HOWARD

Program/Division: DIVISION OF NATURAL RESOURCES

Email: howarddraper@frontiernet.net Phone Number:

[ | Business Site Lease Sufficient Insufficient
1. Division: Date: [] []
2. Office of the Controller: Date: |:| []
(only if Procurement Clearance is not issued within 30 days of the initiation of the E.O. review)
3. Office of the Attorney General: Date: ] ]

] Business and Industrial Development Financing, Veteran Loans, (i.e. Loan, Loan Guarantee and
Investment) or Delegation of Approving and/or Management Authority of Leasing transactions

1. Division: Date:
2. Office of the Attorney General: Date:

[ ] Fund Management Plan, Expenditure Plans, Carry Over Requests, Budget Modifications

1. Office of Management and Budget: Date:
2. Office of the Controller: Date;
3. Office of the Attorney General: Date:

[ ] Navajo Housing Authority Request for Release of Funds

1. NNEPA: Date:
2. Office of the Attorney General: Date:

[ ] Lease Purchase Agreements

1. Office of the Controller: Date:
(recommendation only)
2. Office of the Attorney General: Date:

[ ] Grant Applications
1. Office of Managemént and Budget: Date:

oo o o oo ogh dd
oo o oo og oo o

2. Office of the Controller: ., ¢ Date:
3. Office of the Attorney General: Date:

Five Management Plan of the Local Governance Act, Delegation of an Approving Authority from a Standing
[ ] Committee, Local Ordinances (Local Government Units), or Plans of Operation/Division Policies Requiring
Committee Approval

1. Division: Date: ] ]
2. Office of the Attorney General: Date: ] []
[] Rghnqmshment of N'avajo Membershlp
1. Land Department; ‘ iy Date: [] []
2. Elections; - :» ; Date: ] [ ]
"3. Office of the Attorney General Date: ] [ ]

! ‘ Pursuant to 2 N.N.C. § 164 and Executive Order Number 07-2013
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Land Withdrawal or Relinquishment for Commercial Purposes Sufficient Insufficient

1. Division: Date:
2. Office of the Attorney General: Date:

[0

Land Withdrawals for Non-Commercial Purposes, General Land Leases and Resource Leases

[]

[]
1. NLD Date: ] ]
2. F&W Date: ] ]
3. HPD Date: [] ]
4. Minerals Date: ] []
5. NNEPA Date: ] ]
6. DNR Date: ] L]
7. DOJ Date: ] []
Rights of Way
1. NLD Date: ] []
2. F&W Date: ] L]
3. HPD Date: ] []
4. Minerals Date: ] L]
5. NNEPA Date: ] L]
6. Office of the Attorney General: Date: ] ]
7. OPVP Date: ] []
Oil and Gas Prospecting Permits, Drilling and Exploration Permits, Mining Permit, Mining Lease
1. Minerals Date: [] []
2. OPVP Date: ] L]
3. NLD Date: ] L]
Assignment of Mineral Lease
1. Minerals Date: [] L]
2. DNR Date: [] []
3. DOJ Date: ] ]

ROW (where there has been no delegation of authority to the Navajo Land Department to grant the Nation's
consent to a ROW)

1. NLD Date: ] ]
2. F&W Date: ] ]
3. HPD Date: [] L]
4. Minerals Date: ] ]
5. NNEPA Date: ] []
6. DNR Date: O L]
7. DOJ N Date: ] L]
8. OPVP [ Date: ] ]
OTHER: cal correcti m one (1) year to three (3) vears
1.NLD & (s —7 Date: M
2.Minerals ‘ Date: B []
3. NNEPA R Date: é,/fﬁwa’_” /@ ]
4.0ff Att. General ~iC oo  Date: S -] O~ [S Zf ]
5. OPVP N J Date: $TZ7 ./ Z/ ]
6. NNFwW J . \M/ ) ‘PursuanttoZN.N.é 16 aréj ExecutiveéguNumberW-Zow



-~
=

W4, NAVAJO NATION DEPARTMENT OF JUSTICE

%, PRy
-‘.:(' = f;i._,,',;»’/‘ - , DO
< g\ . P Y BV
= - DOCUMENT . k @ y LOJOs G
) -~ Q&\ 4 ‘DATE /TIME
’l)\ \i‘ M P E % “)_\‘)\21\0& 4 (3 7 Day Deadline
"??ii’.i\“ RES!UEST \}}\ ;‘“ of s\ées\‘ - PRV Ry Fe I3
FORM U ™ J DOCH_ L= J ¢ 2 o7
[] RESUBMITTAL FORM . o™ o sas#____
D UNIT: A

*** FOR NNDOJ USE ONLY - DO NOT CHANGE OR REVISE FORM.\ VARIATIONS OF THIS FORM WILL NOT BE ACCEPTED, ***

DATE OF REQUEST:  4/8/2015 DIVISION: Natural Resources (DNR)

CONTACT NAME: Howard P Draper or Vera Shurley DEPARTMENT: Navajo Land Dept (NLD)
PHONE NUMBER:  X-6447, 6401, 6490 E-MAIL: howarddraper@frontiernet.net or

verashurley@frontiernet.net

TITLE OF DOCUMENT: Extending a Temporary Construction Easement for Bureau of Indian Affairs Safety of Dams Program
to Operate and Maintain Tsaile Dam Modification Project Site for an additional two (2) years at Tsaile, Apache County, AZ

I R 7 i

REVIEWED BY: (Print) Date / Time SURNAMED BY: (Print) Date / Time

Loim Clge SIS Ty Tien  Slifls 220m

DOU Sectetary Called:Hdulpard e . for Document Pick Upon 8 /29157 at [0,06 as_By:
PICKED UP BY: (Print) q%ym @/&1}/4 DATE / TIME: J’/z;o// >
S / 7 i

NNDOJ/DRRF-July 2013 U/ {

COMPLETTED




AVAJO NATION DEPARTMENT OF JUSTICE
OFFICE OF THE ATTORNEY GENERAL

ETHEL BILLIE BRANCH
Acting ATTORNEY GENERAL

MEMORANDUM

TO:  Antoinette Flora, Attorney
Natural Resources Unit
Department of Justice

FROM: W

Ethel Branch, Attorney General
Office of the Attorney General

DATE: May 18, 2015

SUBJECT: Delegation of NRU Acting Assistant Attorney General

Bidtah Becker, former AAG of the Natural Resources Unit, resigned effective 5/18/2015. In an
effort to provide uninterrupted legal services to the Navajo Nation, I am hereby delegating you to serve as
Acting Assistant Attorney General of the Natural Resources Unit until further notice. You shall have the
authority to administer the NRU, handle administrative matters, and surname NRU documents.

If you have any questions on how to handle any particular matter, please feel free to consult with me or
any of the Assistant Attorney Generals. Thank you.

XC: Paul W. Spruhan, Assistant Attorney General, Labor & Employment Unit
Stanley M. Pollack, Assistant Attorney General, Water Rights Litigation Unit
Kandis Martine, Assistant Attorney General, Human Services & Government Unit
Rodgerick Begay, Assistant Attorney General, Economic/Community Development Unit
Cynthia Avery, Office Specialist, Office of the Attorney General

P.O. Box 2010 ® Window Rock, AZ 86515 ® (928)871-6345 @ FAX No. (928)871-6177
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ENVIRONMENTAL PROTECTION AGENCY

OFFICE OF EXECUTIVE DIRECTOR/ADMINISTRATION

OFFICE OF ENVIRONMENTAL REVIEW

PO BOX 339 WINDOW ROCK ARIZONA 86515 Office: 928/871-7188 Fax: 928/871-7996
Website: www.navajonationepa.org

MEM ORA NDUM

TO: Howard Draper, Program & Project Specialist
Project Review Office
Navajo Land Department
Division of Natural Resources

FROM:
Rifa Whitdhorse-Larsen, Senior Environmental Specialist
Office of Environmental Review
Office of the Executive Director/ Administration
NNEPA

DATE: Apul 14,2015

SUBJECT: 164 EOR 00??733 Temporary Construction Easement Tsaile Dam Two (2)
Year Extension

The Bureau of Indian Affairs, 301 West Hill Street, Gallup, New Mexico, submitted a letter dated
March 11, 2015 to clanfy a technical correction made from the initial application to extend the
temporary construction easement for the Tsaile Dam Modification Project for an additional two (2)

years at Tsaile, Apache County, Arizona. NNEPA recommends a conditional approval for the
proposed request.

The date(s) on any permit(s) issued from NNEPA department(s)/program(s) is subject to be
modified accordingly on the 2-year extension.

If there are any questions you may contact Rita Whitehorse-Latsen at 928/871-7188. Thank you.

Ce: NNEPA Water Quality; PWSSP; Air Quality - OPP; Administration chrono file
Contact Person: Chuck Nixon, 505/863-8310

164 EOR 003733 BIA Tsaile Lake TCE 2year Extension
Page 1 of1
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Honorable LoRenzo Bates
Speaker
23" Navajo Nation Council

Office of Legislative Counsel
Telephone: (928) 871-7166
Fax # (9.’8} 871-7576

MEMORANDUM

TO: Honorable Walter Phelps
Navajo Nation Council

FROM: W‘————z

Erika Friedlander, Staff Attorney
Office of Legislative Counsel

DATE: June 12,2015

SUBJECT: AN ACTION RELATING TO RESOURCES AND DEVELOPMENT;
EXTENDING A TEMPORARY CONSTRUCTION EASEMENT FOR AN
ADDITIONAL TWO YEARS TO U.S. BUREAU OF INDIAN AFFAIRS
FOR CONSTRUCTION OF THE TSAILE DAM MODIFICATION
PROJECT LOCATED AT AND ADJACENT TO TSAILE LAKE, TSAILE-
WHEATFIELDS CHAPTER (APACHE COUNTY, ARIZONA)

Pursuant to your request, attached is the above-referenced proposed resolution and
associated legislative summary sheet. Based on existing law and review of the documents
submitted, the resolution as drafted is legally sufficient. However, as with all legislation, it is
subject to review by the courts in the event of a challenge.

Please review the proposed resolution to ensure it is drafted to your satisfaction. If this
proposed resolution is acceptable to you, please sign it where it indicates “Prime Sponsor”, and
submit it to the Office of Legislative Services for the assignment of a tracking number and
referral to the Speaker.

If the proposed resolution is unacceptable to you, or if you have further questions, please
contact me at the Office of Legislative Counsel and advise me of changes you would like made
to the proposed resolution. You may contact me at (928) 871-7166. Thank you.

OLC No. 15-444-1

Office of Legislative Counsel / The Legislative Branch / Post Office Box 3390 / Window Rock. Arizona / 86515



THE NAVAJO NATION
LEGISLATIVE BRANCH
INTERNET PUBLIC REVIEW PUBLICATION

LEGISLATION NO: _0204-15 SPONSOR: Walter Phelps

TITLE: An Action Relating To Resources And Development; Extending A Temporary
Construction Easement For An Additional Two Years to U.S. Bureau Of Indian Affairs
For Construction Of the Tsaile Dam Modification Project Located At And Adjacent To
Tsaile Lake, Tsaile-Wheatfields Chapter (Apache County, Arizona)

Date posted: June 16, 2015 at 5:17pm

Digital comments may be e-mailed to comments@navajo-nsn.gov

Written comments may be mailed to:

Executive Director
Office of Legislative Services
P.O. Box 3390
Window Rock, AZ 86515
(928) 871-7590

Comments may be made in the form of chapter resolutions, letters, position
papers, etc. Please include your name, position title, address for written
comments; a valid e-mail address is required. Anonymous comments will not
be included in the Legislation packet.

Please note: This digital copy is being provided for the benefit of the Navajo Nation chapters
and public use. Any political use is prohibited. All written comments received become the
property of the Navajo Nation and will be forwarded to the assigned Navajo Nation Council
standing committee(s) and/or the Navajo Nation Council for review. Any tampering with public
records are punishable by Navajo Nation law pursuant to 17 N.N.C. §374 et. seq.
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THE NAVAJO NATION
LEGISLATIVE BRANCH
INTERNET PUBLIC REVIEW SUMMARY
LEGISLATION NO.: 0204-15

SPONSOR: Honorable Walter Phelps

TITLE: Relating To Resources And Development; Extending A Temporary
Construction Easement For An Additional Two Years to U.S. Bureau Of Indian
Affairs For Construction Of the Tsaile Dam Modification Project Located At And
Adjacent To Tsaile Lake, Tsaile-Wheatfields Chapter (Apache County, Arizona).

Posted: June 16,2015 at 5:17pm

5 DAY Comment Period Ended: June 21,2015

Digital Comments received: No comments were received.

Office of Législative Services

WR2)15 q:3/arm

Date/Time
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