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The Navajo Nation DR.Buu NYGREN

November 3, 2023

Honorable Crystalyne Curley, Speaker
Office of the Speaker

Navajo Nation Council

P.O. Box 3390

Window Rock, AZ 86515

RE: CO-81-23, An Action Relating to the Law and Order, Budget and Finance, and Naabik iidti’
Committees, and the Navajo Nation Council; Amending the Navajo Nation Procurement Act at
12N.N.C. SECTION 301 — SECTION 371 and Amending the Navajo Nation Business
Opportunity Act 5 N.N.C. SECTION 201 — SECTION 215.

Dear Honorable Delegates of the 25" Navajo Nation Council:

By signing this resolution into law, I am in support of approving the amendments to the
Navajo Nation Procurement Act and the Navajo Nation Business Opportunity Act.
Currently, the Acts as they are written and applied today, these statutes do not meet the
changing needs of the Navajo Nation, Navajo businesses and those doing business on
and with the Navajo Nation.

The Navajo Nation Procurement Act was passed in 1972 and has not been amended since
— it is time that we take steps to update our laws to meet the economic and business needs
of today. The purpose of the Procurement Act is to ensure consistency, quality and
integrity in the Navajo Nation procurement process. Further, the Navajo Nation Business
Opportunity Act was passed to determine if businesses are eligible for priority preference
and if so, to give preference to businesses that are Navajo-owned and operated, or
Navajo-majority owned when they submit bids or proposals in the procurement of
services or goods. Signing the amendments into law is a step toward those goals.

In addition, these Amendments are also timely and important because the Navajo Nation
has been awarded an unprecedented amount of funds — over $2 billion in American
Rescue Plan Act (ARPA) funds — which have looming deadlines. It is important the
Navajo Nation takes advantage of these funds to mitigate the effects of the COVID-19

pandemic.
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I recognize there are still rules and regulations that will be promulgated to clarify and
further strengthen the statutes and processes. My office will continue to work with the
Navajo Nation Council, the Department of Justice, the Department of Economic
Development, and the Office of Controller to draft and promulgate Rules and
Regulations to clarify and further strengthen the amended Procurement Act and NBOA.,

Sincerely,

LILC INAY AJUI INALIUIN



CO-81-23

RESOLUTION OF THE
NAVAJO NATION COUNCIL
25" NAVAJO NATION COUNCIL - FIRST YEAR, 2023

AN ACT
RELATIN? ‘TO THE LAW AND ORDER, BUDGET AND FINANCE, AND
NAABIK’IYATI’ COMMITTEES, AND THE NAVAJO NATION COUNCIL; AMENDING
THE NAVAJO NATION PROCUREMENT ACT AT 12 N.N.C. § 301-§ 371 AND
AMENDING THE NAVAJO NATION BUSINESS OPPORTUNITY ACT AT 5 N.N.C. §
201-§ 215

BE IT ENACTED:
SECTION ONE. AUTHORITY

A. The Law and Order Committee is a standing committee of the
Navajo Nation Council that makes recommendations to the Council
concerning amendments to the Navajo Nation Code. 2 N.N.C. §
601(B) (14) .

B. The Budget and Finance Committee is a standing committee of
the Navajo Nation Council that oversees and regulates the
financial policies of the Navajo Nation. 2 N.N.C. § 300(C) (1) .

C. The Naabik'’iyati’ Committee is a standing committee of the
Navajo Nation Council that reviews legislations requiring
final action by the Council. 2 N.N.C. § 164 (A) (9).

D. The Navajo Nation Council is the governing body of the Navajo
Nation with the authority to review and approve amendments to
the Navajo Nation Code. 2 N.N.C. § 102(A), 2 N.N.C. § 164(a).

SECTION TWO. FINDINGS

A. The Navajo Nation Procurement Act (“Procurement Act”) and the
Navajo Nation Business Opportunity Act (“NBOA”) have not been
amended in decades. In their current form, these statutes no
longer meet the changing needs of the Navajo Nation, especially
with regard to the procurement of professional services, and
federally-funded projects that are wunder strict funding
deadlines.

B. In 2014 the Navajo Nation Supreme Court issued its decision in
Iind b4, Inc. v. Navajo Business Regulatory (SC-CV-60-10). This
decision found that the Navajo Nation failed to comply with
the NBOA in awarding a contract to a Navajo-owned engineering

firm.
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C. In the Iind b4 case, the Navajo Nation did follow the letter
of the Procurement Act in selecting a non-Navajo engineering
firm for a water project, but the Procurement Act’s sections
pertaining to the selection of engineers does not include
procedures for giving Navajo Preference in the selection
process. Therefore, the Procurement Act needs to be amended to
incorporate appropriate wording to address the holding in Iing
bd, Inc. v. Navajo Business Regulatory.

D. In August 2021 the Navajo Nation received $2,079,461,464.93 in
federal funds under the American Rescue Plan Act (“ARPA”) to
pay for projects aimed at mitigating the effects of the COVID-
19 pandemic across the Navajo Nation.

E. The Navajo Nation is now facing the imminent ARPA deadline of
December 31, 2024 to fully spend or encumber all of the ARPA
funds it has received. Amending the Procurement Act and the
NBOA will help the Navajo Nation more efficiently procure the
goods and services needed for the many ARPA-funded projects
that the Navajo Nation is undertaking.

F. The Navajo Nation finds it in the best interest of the Navajo
Nation and the Navajo People to approve the proposed amendments
to the Navajo Nation Procurement Act (clean version of the
amended Act attached as EXHIBIT A) and the Navajo Nation
Business Opportunity Act (clean version of the amended Act
attached as EXHIBIT B) as set forth in this Act.

SECTION THREE. AMENDING THE NAVAJO NATION PROCUREMENT ACT AT 12
N.N.C. § 301-§ 371

A. The Navajo Nation hereby amends 12 N.N.C. § 301-§ 371 as
follows:

TITLE 12. Fiscal Matters
Chapter 3. Navajo Nation Procurement Act
Subchapter 1. General Provisions

§ 301. Short title

This Act shall be known and cited as the Procurement Act.

§ 302. Purposes, Rules of construction

A. Interpretation. This Procurement Act shall be
o eonstruedinterpreted and applied £ein a manner that promotes
its underlying purposes and policies.

Purposes and Policies. The underlying purposes and policies of
this Procurement Act are:

|@
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1. t¥o simplify, clarify, and modernize the law governing
Pprocurement by the Navajo Nation;

£free—enterprise—system—to—the—extent consistent with the

purposes and provisions of Navajo Nation laws, as may be
amended from time to time, including, but not limited to
the following: the Navajo Nation Business Opportunity Act
("NBOA”), 5 N.N.C. §§ 201 et seq., the Navajo Business and
Procurement Act, 12 N.N.C. §§ 1501 et seq., and the Navajo
Nation Ethics in Government Law, 2 N.N.C. §§ 3741 et seq.;

2. to foster effective broad- based competition within the

32. tPo permit the continued development of Pprocurement
pollc1es and practices;

43. tTo provide for consistency, quality, and integrity in all

Navajo Nation Procurementeonsistent——proecurement
practiees;

54. t¥To provide for increased public confidence in all Navajo

Nat1onEhe—pfeeeéures—ée}}ewed—&ﬁ—pub}&e—Pprocurement

65. tTo ensure the fair and equitable treatment of all Ppersons
who engagedeat with the Navajo Nation Pprocurement system;

and ef—the-—Navajo—Natiens;

76. tTo provide increased economy in all Navajo Nation
Procurementprocurement ackivities and to maximize to the

fullest extent practicable the purchasing value of Ppublic
Ffunds of the Navajo Nation.;

§ 3023. Ethics in Procurement and reporting of Anti-Competitive

EractlcesRequ&femen%—eé—geeé—%at%h

A.

Good Faith Participation. This Procurement Act requires all

Pparties involved in the negotiation, performance, or
administration of all Navajo Nation Procurement and Ceontracts
to act in good faith and in compliance with Navajo Nation laws.

vVoid for Collusion or other Anti-Competitive Practices. In the

event the Department of Justice determines that Collusion or
other Anti-Competitive Practices have occurred, the Procuring
Employee in consultation with the Department of Justice (or
the Office of Legislative Counsel if the Procuring Party is
the Legislative Branch) may void any Procurement or Contract.

§ 3034. Application of this Procurement Act
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General Application. This Procurement Act applies only to
Ceontracts solicited or entered into after the effective date
of this Procurement Act unless the Pparties agree to its
application to a Ccontract solicited or entered into prior to
the effective date.

Application to_all Navajo Nation Procurement. This Procurement
Act shall apply to every expenditure of Ppublic F£unds,
irrespective of +their source, by the Navajo Nation+ acting

through a Procuring Partydivisien—department—office—oxr
program—of—the—NavajoNation—as—defined—herein- under any
Ceontract. Nothing in this Procurement Act or its Procurement
Regulat1onsia—reg&}a%&eﬂs—p%emu%ga%eé—hefeuaéef—shall prevent
any Procuring Partyé&v&s&en~4&3xHﬁmKﬁH&—fﬁ%ﬁfﬁ&—ef;pfegfam—eﬁ

theNavajeo-Natien—or political subdivision of the Navajo Nation
from complying with the terms and conditions of any Ggrant,

gift, bequest, or other agreement that requires compliance with
procurement laws of another Jurisdietienintergevernmental
Jjeint—powers—or—cooperative—agreement, This Procurement Act

shall not apply to Local Governance Act (“LGA”), 26 N.N.C. §§
1 et seq., governance certified Cehapters+ thatwhe are governed
by their respective ewaPprocurement policies.

Exceptions of this Procurement Act. This Procurement Act shall
not apply to the following agreements or types of Procurement:

1. selection of expert witnesses for litigation on behalf of
the Navajo Nation, as selected by the Attorney General;

2. agreements between the Navajo Nation and any federal,
state, and local governments, including prime contracts
and Grants, for the provision of governmental Services to
Navajos and other Persons within the Navajo Nation unless
specifically required by the agreement; and

3. procurements for permits, licenses, or leases of real
estate including appurtenant rights.
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§ 3045. Severability

If any provision of this Procurement Act is held invalid, such
invalidity shall not affect other provisions or the the application of
this Procurement Act which can be given effect without the invalid
provision or application; and to this end, the provisions of this
Procurement Act are declared to be severable.

§ 3056. Construction against implicit repealer

Since this Procurement Act is a general act, no part of it shall
be deemed to be impliedly repealed by subsequent legislation if
such construction of the subsequent legislation can be reasonably
avoided.

§ 3067. Effective date

This Procurement Act shall become effective pursuant to 2 N.N.C.

§ 164 (A7) (17) uvpon—passage—by—theNavajo—NationCouneil-

§ 308. Definitions

A. The words used in this Procurement Act shall have their
ordinary meanings unless:

1. tZhe context in which they are used clearly requires a
different meaning; or

2. aaA different definition is preseribedprovided for in a
particular provision.

B. “Aggrieved Person” means any Offeror or Contractor who is
aggrieved in connection with a Solicitation or award of a
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Contract; or any Person who is aggrieved in connection with a
debarment or suspension decision. ]

Surveying—Serviees’arethose-professional-services—within-the
scope—of £he- practiece of araehiteeture, profegsionalt
engineering—or—land—surveying —as—defined—by—the—laws the
Navajo—Nation—or—in—the absence—of-Navajo—law—the—states—in

“Anti-Competitive Practice” means an act that harms, prevents,

restricts, or distorts competition for a Procurement, or
Contract opportunity, whether by fraudulent action or action
taken in bad faith.

D.e+"Bid” means an Oeffer to perform a Ceontract for the

provisionperfermance of Goods, wexk and any attendant
Services, tabor—andfor—the—delivery—of—goods at a specified

price__in response to the requirements contained in an
Invitation for Bids.

E.B-"Business” means any legal entity, including but not limited

to a corporation, limited 1liability company, company,
partnership, individual, sole proprietorship, joint venture,

or non-profit entities, er—eany otherprivate—legal—entity.

F.E=“"Change Order” means a written order signed-by—the-procurement

offiecer—or—autherized—designeer directing the Ceontractor to

make changes in the Scope of Work, term, or price in a
Construction, architect, engineer, or land surveyor Contract
only as authorized by thea Ceontract witheut—thecensent—of
that—contraeter. A Change Order is a Contract Modification.

“Collusion” means an arrangement between two or more Persons

designed to achieve an Anti-Competitive Practice, including
to improperly influence the actions of another Person.

“Conflict of Interest” means the reasonable foreseeability

that any personal or economic interest of a Public Official,
or Employee, will be affected in any materially different
manner than the interest of the general public, by any
decision, enactment, agreement, award, or other official
action or function of any governmental body the Navajo Nation.

I.F-“Construction” means the process of building, altering,

repairing, improving, installing, renovating, or demolishing
any pubiie structure or building, or other publie improvements
of any kind to any publie real property. It does not include
the activities necessary to sustain routine operation, routine
repair, or routine maintenance of existing structures,
buildings, or other improvements to any real property.
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J.H=-"Contract” means all types of Navajo Nation agreements,
regardless of what they may be called, for the procurement of
Goods, Services, or Construction, unless it is the type of
agreement excluded in Section 304 (C) of this Procurement Actor

disposat—eof—supplies—serviees—eor—eonstruetion. A purchase

order is a Contract The—term—eontract—does—aot—inelude

K.I="Contractor” means any Pperson, including Vendors, having a
procurement Ccontract with a Ddivision, Ddepartment, Oeffice,
or Pprogram of the Navajo Nation.

provigions—of —this—Aet—and—a—fee—if—any-k+ “Data” means

recorded information, regardless of form or characteristic.

M.L="Designee” means an individual who is an appropriatelya—dudy
authorized representative acting within the limits of approved

authorityef—a—perseon.
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N.o="Division, Ddepartment, Oeffice, or Pprogram of the Navajo
Nation” means any Ddepartment, Ceommission, Ceouncil, Bboard,
Bbureau, Ceommittee, Iinstitution, Llegislative Bbody,
Aggency, Ggovernment Ceorporation, non-LGA governance
certified Chapter, or other establishment or Public Oefficial
of the Executive, Legislative, or Judicial Branch of the Navajo
Nation government. It does not mean an LGAamy-ether governance

certified Chapterpelitiecal—subdivision—of—theNavajo—Natien,

o¥ an Eenterprise, or an Aauthority of the Navajo Nation.

O. “Emergency” means a need, following an unexpected occurrence
or occasion, that requires immediate action to protect the
public health, welfare, or safety of the Navajo Nation or its

property.

P. “Employee” means an individual compensated by a Division,
Department, Office, or Program of the Navajo Nation, whether
elected, appointed, or not, and any uncompensated individual
performing Services for any Division, Department, Office, or
Program of the Navajo Nation.

Q. “Goods” means all property, tangible or intangible, which
includes but is not limited to supplies, products, equipment,
materials, printing, software, and insurance.

R.P-“"Grant” means the receipt or provision of anygevernmentat
assistance, whether financial or otherwise, under a program
authorized by Navajo Nation, state, or federal law; private;
or philanthropic sources. It does not include an award with
thewhese primary purpose ofis &e procureing an end product,
whether in the form of Goodssupplies, Ssgervices, or
Ceonstruction; a Ceontract resulting from such an award is not
a Ggrant but a Pprocurement Ccontract.

S.9=“Invitation for Bbids” (“ITB”) means a Solicitation issued by
a Procuring Party seeking Offers where the offer providing the

lowest price serves as the basis for the award, so long as the
Offeror is Responsible and Responsive.all—deecuments;—whether

: —tilized s 1ttt

bids~

T. “Maximum Feasible Price” (“MFP”) means the estimated cost of
the Goods, Services, or Construction to be solicited. The
Maximum Feasible Price establishes the maximum amount of funds
the Procuring Party is willing to expend on the Procurement,
and restricts the total purchase price for which a Procurement

may be made. Regardless of Procurement method utilized, the
Maximum Feasible Price shall be established prior to issuing
any Solicitation and shall not be shared publicly.
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U.R="May” denotes the permissive and shall apply if the defined

V.

term is not capitalized.

"Modification” means any written document that amends the

original Contract by mutual action and is signed by the Parties
to the Contract.

“Offer Security” means a Bid bond or deposit submitted with an

Offer to guarantee to the Procuring Party that the Offeror, if

awarded the, seteetion—and—solieitation—of sourees-

preparation—and—award—of Ceontract, will execute the and—all
phases—ef Ceontract within a specified period of time and will

furnish any bonds or other requirements of the
Solicitationadministration. Offer Security shall only be
required in Construction Procurement.

“"Offeror” means the Person who provides a timely, written

response to a Solicitation.

“Party” or “Parties” means the Contractor and Procuring Party

Z.

AA.

Y=

BB.

of a Procurement Contract as it pertains to this Procurement
Act.

&.%Person” means any Bbusiness, dindividuat union, committee,
club, other organization, or group of individuals.

n . . . . . o .
0
. . . . .
A o A 'l =) i o - = o = N = N On -
i C

Navaso—Nation— 3 ted—by—HNavajo—Nation an

“"Procurement” means buying, purchasing, renting, leasing, or
otherwise acquiring any Goods, Services, or Censtruetiongoods
andforserviees, unless such purchase is excluded from coverage
by this Procurement Act or by some other provision of Navajo
Nation law. It also includes all functions #kat pertaining to
the acquisitionebtaining of any such Goods, Services,goeds
andtor Construction.

“Procuring Employee” means an Employee for a Division,

CC.

Department, Office, or Program of the Navajo NationBraneh;,
i ! : ! 7 } ! 7

: a : : retuds Ei —— g =Rapte

governance—certified-—Chapter who is responsible for procuring

Goods, Services, or Construction for a Division, Department,
Office, or Program of the Navajo Nation.

“Procuring Party” means any Division, Department, Office, or

Program of the Navajo Nation that is subject to the Procurement
Act or its implementing Procurement Regulations. The head of
the Procuring Party may delegate completion of required actions
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under this Procurement Act and Procurement Regulations to the
Procuring Employee, unless authorization or signature is
required. Such actions shall be made by the head or authorized
Designee of the Procuring Party.

“Proposal” means an offer to perform a Contract for the

EE.

provision of Services, and any attendant Goods, or
Construction, in response to the requirements contained in a
Request for Proposals.

“Public Funds” means all funds as provided in 12 N.N.C. §

FF.

810(S) .

“Public Notice” means Publication in a manner by which a

GG.

Solicitation is made available to the general public.

“Publication” means, for the purposes of this Procurement Act,

HH.

any commonly utilized or easily accessible report, article,
educational material, handbook, brochure, pamphlet, press
release, public service announcement, web page, audio or visual
material, or other communication for public dissemination.

“pPublic Official” means a Public Official as defined in the

Navajo Nation Ethics in Government Law, 2 N.N.C. § 3743(S).

II. ¥—Procurcment—Officer —or—authorized —designreel—means—any
I] [} al l [} l . ] 'I' ;l 1 "

“Purchase Ddescription” means the words used in a Ssolicitation

to describe the Goods, Servicessupplies,—serviees—ox

or
Construction to be procured, which includes any Specifications
or Scope of Work.

JJ. “Purchasing Manager” means the person, or authorized Designee,

of the Purchasing Services Department within the Qffice of the

Page 10 of 70



CO-81-23

Controller who is responsible for admlnlsterlng Procurement

for the Navajo Nation. bBepartment—whieh—3is—autherized by this
Aet—or—its—implementingregulations—to—enter—into—econtrackts—

KK.Z=—Procurement Regulations” means-—forpurposes—of—this—Aet,

LL.

MM.

the regulations adopted by the Budget and Finance Committee to
governte—regutrate—the Pprocurement of Ggoods, and Sservices,
or Construction by athe Procurlgg Partyé&v&s&ens——éepar%men%s—

LL. AAR-"Request for Pproposals” (“RFP”) means a Solicitation

issued by aa&&r{k%&m%ﬁHﬁ+—%&ﬂﬂﬂaﬁeﬁ&&eaehed—ef;&ﬁeefpefaeed—by
reference—utilizedfor—sgolieiting-—proposals Procuring Party

seeking Offers where the award is based on meeting stated
evaluation factors, including price.

“"Request for Statement of Qualifications” (“RSQ”) means a

Solicitation issued by a Procuring Party for the purpose of
soliciting information from Persons as to their qualifications
and capability to provide Goods or Services where award is
based on contracting with the highest qualified Offeror at a
fair and reasonable cost.

NN.BB-“"Responsible bidder—oxr Oeofferor” means a Pperson who has the

capability in all respects to perform fully the Ceontract
requirements noted in the Solicitation, and the integrity and
reliability thatwhieh will assure good faith performance.

00.ec-"Responsive Offerorbkbiddexr” means a Pperson who has submitted

PP.

an Offer thatbid—whieh conforms in all material respects to
the requirements of the respective Solicitation for which it
is submittedinvitationfor-bids~-

“Scope of Work” means the terms describing the Goods to be

provided or the Services to be performed. The Scope of Work
should be a part of the Purchase Description and include, but
is not limited to, any milestones, reports, deliverables, and

end products expected from the Contractor in addition to a time
line.

QQ.BBb-"“"Services” means the furnishing of labor, time, or effort by

a Ceontractor, not involving the delivery of Goodsa—speeifie
end—preduet other than those reports—which—are—meredy

incidental to the required performance. This term shall not
include employment agreements or collective bargaining
agreements.

RR.EE-“"Shall” denotes the imperative and shall apply if the defined

term is not capitalized.
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SS. “Solicitation” means the process of issuing written
document (s) , whether attached or incorporated by reference, to
obtain information or pricing from an Offeror. Solicitations
are issued in the form of an Invitation for Bids, Request for
Proposal, Request for Statement of Qualification, or when
seeking Quotations utilizing one of the following Procurement
methods: Small Purchase, Micro-Purchase, Emergency, Direct
Source, or Solo Source Procurement.

TT. “Statement of Qualifications” means an Offer to perform a
Contract for the provision of Services that describes the
qualifications and capabilities of the Offeror in response to
the requirements contained in a Request for Statement of
Qualifications.

UU. “Quotation” or “Quote” means an Offer to perform a Contract
that provides the cost for Goods, Services, or Construction in
response to a Solicitation, such as a Small, Micro-, Emergency,
Direct, or Solo Procurement.

VV. “Vendor” means a dealer, distributor, merchant, or other seller
providing Goods, Services, or Construction. A prospective or
actual Offeror or Contractor may be a Vendor.

N 2 "
7

1 [ [ 1

§ 309. Public access to Pprocurement information

Procurement information shall be—a—available to the public to the
extent provided by the Navajo Nation Privacy and Access to
Information Act, 2 N.N.C. §§ 81 et seq.

§ 310. Collection of data concerning public Pprocurement

The Direetor —Division—ef Finanece, Purchasing Manager Purchasing
Pepartment——shall cooperate with the Qffice of the
Controllerbivisien—ofFinanee in the preparation of statistical
Ddata concerning the Pprocurement, usage, and disposition of all
supp}iesGoods, Sservices, and Ceonstruction., and The Office of
the Controller shall employ such trained personnel as may be
necessary to carry out this function. A Procuring PartyAld

é&v&s&eﬁs————éepa%%meHEs————eéé&ees————pfegrams~———ané———pe%&%&ea%
subdivigions—eof-theNavajo—Natienr shall furnish such reports as
the Direetor—Dbivision—of Finanee; Purchasing Manager, Depaxrtment
or authorized Ddesignee, may require concerning usage, needs, and
stocks on hand. The, Tand—the Directer—Divisieon—of —Financer

Purchasing Manager, Depaf%men% or authorized Ddesignee, shall have
the authority to prescribe forms to be used by £he a Procuring
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subdivisions—of the Navajeo-Natien wheniﬁ making requlsltlonS&ng
ordersing, and reportsing regarding of Goodssupplies, Sservices,
and Ceonstruction, unless otherwise provided for in 1law or
regulation,

§ 311. Retention of Pprocurement records

All Pprocurement records shall be retained and disposed of in
accordance with records retention guidelines and schedules
provided for inapprewed—by the Procurement RegulationsCoverament

Services—Committee~ Inspection of all retained documents shall be
governed by the Navajo Nation Privacy and Access to Information
Act, 2 N.N.C. §§ 81 et seq.

Subchapter 2. Regulations Required by this Act
§ 320. Navajo Nation Procurement Regulations
A. The Budget and Finance Committee of the Navajo Nation Council

shall adopt Procurement Regulations shall—be within one (1)
year of the passage of this Act.

1. These Procurement Regulations shall be developed by the
Department of Justice and the bivisieon—eof —Finanece,
Purchasing Department of the Office of the Controller, in
consultation with the Business Regulatory Department of
the Division of Economic Development and the Office of

Legislative Counsel., Bbepartment—efJustiece—andOffice—of
Legis}a%&ve—eeaﬁse}T—aﬁé

2. The adopted Procurement Regulations adepted—lby—theBudget
Y ; ; E o . i ; : 3 : Chs
eHe—%&+—5%ﬁH%4fé—%he—passage—eé—%his—Ae%— should and-shail

be rewviewed evaluated for potential revision at least every
two (2) years. Such Procurement RegulationsNavaje—Nation
procurement—regulations shall be consistent with the

provisions of the Navaje—Natieon—Business—Opportunity
AetNBOA, 5 N.N.C. §§8 201 et seq.

B. The Budget and Finance Committee shall not delegate its power
to promulgate Pprocurement R¥egulations.
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C. No Procurement Rregulation shall change any commitment, right,
or obligation of the Navajo Nation or of a Ceontractor under
a Ceontract_already in existence on the effective date of such
Procurement R¥egulation.

Subchapter 3. Prerequisites to SolicitationSourece—Selection—and
ContractFormation

§ 330. Procurement file

The Procuring Party shall create a Procurement file that shall
document the 1life of the Procurement from pre-Solicitation
activities through the expiration of any Contract or later in time
warranties. Updating and storage of the Procurement file is the
responsibility of the Procuring Party, including when submitting
through a software program for review. A Procurement file is not
a public record.

§ 331. Prerequisites to Solicitation

Prior to issuing a Solicitation, the Procuring Party shall
document the below actions in the Procurement file, as is
applicable to the Procurement method utilized:

A. completion of research related to the Goods, Services, or
Construction sought such that the Procuring Party is able to
articulate the general details expected for a Contract of this
type, including but not limited to cost, scope, potentials
delays, and necessary time for completion;

B. evidence of estimated project costs based on the Procuring
Party’s research into other similar projects, past work
experience, and other expertise;

C. documentation of the established the Maximum Feasible Price,
including the relevant funding sources;

D. a fully developed Purchase Description, including a Scope of
Work and any Specifications, any project expectations related
to expected quality of the Goods or Services, project
completion, and delivery;

E. submission of the Solicitation to the Risk Management
Department to determine any required insurance coverage, if
determined necesgsary; and

F. documentation of established evaluation criteria and scoring
system for assessment of all Offers received in response to
the Solicitation.
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§ 332. Cancellation of Solicitations

A Solicitation may be cancelled, or any or all Offers may be

rejected in whole or in part, when it is in the best interests of

the Navajo Nation. The reasons for the cancellation shall be made

part of the Procurement File.

Subchapter 34. Methods of Source Selection: Non-Construction and

ContractFormation

§ 3340. Allowed Procurement methods of souree—seleection

A.

Except as YUnltess otherwise authorized by law, all Nevajeo-Nation

Ceontracts shall be awarded utilizing the procedures and
criteria for aecerding to the below source selection methods
according to the standards established for each

1. Competitive Sealed Bidding, pursuant to 12 N.N.C. § 341;

2. A—32-N-N-—5§332 (Competitive Sealed Proposals, pursuant
to 12 N.N.C. § 342};

3. Competitive Selection for Professional Services, pursuant
to 12 N.N.C. § 343;

4 .B-—32-N-N-c-—§333 (Small Purchases_Procurement, pursuant to
12 N.N.C. § 344);

5. Micro-Purchase Procurement, pursuant to 12 N.N.C. § 345;

6. 6+—312—-N-N-—5—334 (Emergency Procurement, pursuant to 12
N.N.C. § 3463;

7 .. B2 N-N-E—F335 (SoleDirect Source Procurement, pursuant
to 12 N.N.C. § 347%; or

8. Solo Source Procurement, pursuant to 12 N.N.C. § 348; and

BE— 312 N N —§ 346—{(Architect-Enginecer—and—Land—Surveying
Se—lﬂv%'ees-)—.—

9. Construction Services Procurement, pursuant to 12 N.N.C. §
350.

§ 341. Public Notice.
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A. The Procuring Party shall give Public Notice of the
Solicitation lasting a reasonable period, as is appropriate
for the Goods, Services, or Construction sought. The Public
notice period shall run from the time of first Publication to
the deadline for submission of Offers.

B. Public Notice shall be made via Publication in a manner that
provides notice the Navajo Nation and the general public.

C. The Business Regulatory Department of the Division of Economic
Development shall maintain an internet website that is the
official Procurement Solicitation webpage of the Navajo Nation
providing Offerors with Public Notice of Solicitations and
other relevant information about Navajo Nation Procurements.
The Procuring Party may determine when it is in the best
interest of the Navajo Nation to publish a Solicitation via
this web page.

§ 3423%. Competitive sSealed bBidding

A. Competitive Sealed Bidding shall be utilized when selecting an
offer relies on the lowest price as the determinative factor

for the Procurementpfefeffed——me%heé——seu%ee——se%ee%&emb—~aﬁé

B. Invitation for Bids. The Procuring Party shall issue an
Invitation for Bids with a Purchase Description describing the
project in detail, the selection procegg, and all submission

requirements, including at minimum deadlines, Offeror NBOA

Priority status, project scope, duration, minimum

qualifications, mandatory serxrvice standards, and any required

warrantles %ﬁV&%&%&eﬁ—éef—bids———Aﬁ—&ﬁvi%a€&en—éef—biés—sha%%

C.B. Public Notice. Public Notice of the Invitation for Bids shall
be given, at a minimum, as required in 12 N.N.C. § 3413338}

(Public Notlce) Aéequaee—ae%&ee—f%;4Ha%—%nv&%a%éea—%&ﬁe—b&ds
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Bid Acceptance. The Procuring Party and-Bid-—Evaluatien- Bids
shall ensure Bids arebe unconditionally accepted without
alteration or correction and kept protected from review, except

as authorized by the Navajo—Nation Business—Opportunity Aect

NBOA, this Section, or the Procurement Regulations. er—ether

Bid Correction, Modification, or Withdrawal. Prior to the date

and time set for the Bid opening, Offerors may correct, modify,
or withdraw a Bid by providing the Procuring Party a written
notice of the correction, Modification, or withdrawal
according to the procedure identified in the Solicitation or
the Procurement Regulations.

1. After the start of a Bid opening, Offerors shall not
correct or modify their Bid in a manner prejudicial to fair
competition or the interest of the Navajo Nation.

B e i Withd ] e s ds— ¢ 1lats e
Awards~ Correction or withdrawal of inadvertently
erroneous Bbids before or after award, or cancellation of
awards or Contracts based on such Bid mistakes, shall be
permitted in accordance with the Procurement

Il\)
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F. Bid Opening. Bids shall be opened publicly in the presence of
one or more witnesses at the time and place designated in the
Invitation for Bids. The name of each Offeror, amount of each
Bid, and such other relevant information required by the
Procurement Regulations shall be recorded. Bids opening shall
occur pursuant to the procedure established in the NBOA and
the Procurement Regulations.

G. Bid Evaluation. The Procuring Par;y shall evaluate a Bid solely

whese—b%d—mee&s the requlrements and crlterla establlshedse%

forth in the Iinvitation for Bbids with the lowest Responsive
price as the determinative factor for award.

HE. Award.

1. The Procuring Party shall issue, in writing, notice of the
award of the Procurement Contract with reasonable
promptness, to the lowest Responsible and Responsive
Offeror. A Copy of this notice shall be maintained in the
Procurement File.

2. In the event all bids—in—a—procurement—exceed—available

Responsible and Responsive Bids exceed the established
Maximum Feasible Price, the Procuring Party may negotiate

and enter into a Contract with a low thelew—respengive

and Responsible and Responsive Offeror if:

a. the original price of the selected Responsible and
Responsiverespensible Bbid does not exceed the Maximum
Feasible Pricesuch—funds by more than tenfive percent
(10%) ;

b. the negotiations result in a reduction of price or, &he

work—of a reduced Sscope te—negetiate—an—adjustment of
Work, which may includethe-bid-priece,—ineluding changes

in the Bbid requirements, with the low responsive and
responsible bidder, in order to bring the Bbid price
within the Maximum Feasible Priceamount of available

funds; and.

c. the negotiations are carried out according to procedures
established in the Procurement Regulations.
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I6. Multi-Step Sealed Bidding. When the Procuring Party determines

it is considered impractical to initially prepare a purchase
description to support an award based on price, it may issue
an Iinvitation for Bbids may be issued first requesting the
submission of unpriced Oeffers to be followed by ar second
Iinvitation for Bkids limited to those biddersOfferors whose
offers have-beenwere qualified under the criteria set forth in
the first S$solicitation.

§ 33243. Competitive sealed proposals

B.

Natien—Business —Oppertunity—Aet,—5—N-N-C—§—205-B~
Competitive Sealed Proposals shall be utilized when the
Procuring Party determines that the selection of the most
advantageous offer requires the evaluation of multiple
qualifying factors in which price is one of the evaluated

factors. shall-be-sgeliecited—throuvgh o reguest—feor propogals—

The Rrequest for Pproposals. The Procuring Party shall_ issue
a Request for Proposals, which shall include a Purchase

Description, all contractual terms and conditions, and set

forth the criteria to be used in evaluatiengn—the ef Proposal
submissions from Offerors. The Purchase Descriptions, terms
and conditions, and Specifications for Services and any
attendant Goods shall not be unduly restrictive.

Establishing prepesals—whieh—areEvaluation Factors. 1In

addition to the pre-Solicitation requirements of 12 N.N.C. §
331, prior to issuing a Request for Proposal, the Procuring

Party shall:
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1. prepare the factors by which it will evaluate Proposals

submitted in response. The—request—Ffor Ppropoesals—shall

refe¥r to the Solicitation;

2. prepare the standards by which the Procuring Party will
determine acceptabilitypreference of quality, workmanship,
delivery, and suitability for a particular purpose of the
final work product;

3. specify in writing a scoring system specific to the
standards established in the Request for Proposals for
rating each submitted Proposal; and

4. Include all abovementioned factors, standards,Nawvaje and
scorlng system in the Reqpest for ProposalEﬁé&aa—ewaed

I OO O

D.&~ Public Notice. Public Notice of the Solicitation shall be
given, at a minimum, as required in 12 N.N.C. § 341 (Public

Notice) . Adeguate publie netice—of the request—for—proposals
shall—be—given—in—the—same—manner—as—provided—in—312—N-N-C+
s (C)331 (B} (C e Seated Bidding Public Neticel

E. Proposal Acceptance. The Procuring Party shall ensure Offers
are unconditionally accepted without alteration or correction
and kept protected from review, except as authorized by the
NBOA, this Section, or the Procurement Regqulations.

F. Proposal Correction, Modification, or Withdrawal. Prior to the
date and time set for the Proposal opening, Offerors may
correct, modify, or withdraw an Offer by providing the
Procuring Party a written notice of the correction,
Modification, or withdrawal according to the procedure
identified in the Solicitation or the Procurement Regulations,
subject to any requirements established in the Procurement

Regulations.

1. After the start of an Offer opening, Offerors shall not
correct or modify their Offer in a manner prejudicial to
fair competition or the interest of the Navajo Nation.

2. Correction or withdrawal of inadvertently erroneous Offers
before or after award, or cancellation of awards or
Contracts based on such mistakes, shall be permitted in
accordance with the Procurement. Regulations.

G.b+ Opening of Proposals. ?he—4ﬂaaEHﬁf—eé?—prepesa%s——sha&&——be
Business—Opportunity—Aet—5—N-N-C—F26F—et—seg-—~ Proposals
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shall be opened in a manner that avoidsse—as—to—aveid
disclosure of contents to competing Oefferors during the
process of evaluation and any necessary negotiation. Progosal
opening shall occur pursuant to the procedures established in

the NBOA and the Procurement Regulatlons A——reg&seer——eé

Evaluation and Award.

1.8-The Procuring Party shall issue, in writing, notice of

award of the ProcurementFhe—reguest—for—propesalrs—shall

vy 0 ] ; : e . 3 ! 1 e
faetors—The Ceontract, shall—be—awarded with reasonable

promptness, to the Respons1ble and Responsive Offeror whose
Proposal is determined to be the most advantageous to the
Navajo Nation after considering the evaluation factors
established in the Request for Proposals and the Maximum
Feasible Price. The Procuring Party may only evaluate
factors or criteria established in the Request for
Proposal. The notice of award shall be maintained in the
Procurement File.

see—%ef%h—&n—ehe—reques%—fef—pfepeea}s— In the event all

Responsible and Responsive Pproposals in a procurement

exceed available—fundsageertified-by the Maximum Feasible

Price, the Procuring Party may negotiate and enter into a
Contract with a lowest Responsible and Responsive

appropriate—fiseal—officer—and Offeror if:

a. the original ©price of the lewResponsible and

Rresponsive and—Rresponsible Pproposal selected does
not exceed the Maximum Feasible Pricesueh—funds by more

than tenfive percent (10%); and;—the-bBireetor; bPivision
e£~F&ﬁaneeT

b. Pufehas&ﬁg—{K%ﬁHﬁm%&ﬁ%«&s—au%heft%e&—ées&gﬁee——er the

negotiations resulthead—eof—a—purchasing—ageney,—3i8
autherized in a price reduction or situations—where

time——or ——ecconomie——congiderations— —preetude
re—selieitation—of—werk—of a reduced Scope of Work,
which may 1ncludeseepe—%e—aege%&a%e—aﬁ—ad3u95meﬁe—e£

the-propesal—price,—ineltuding changes in the Pproposal
requlrements——Wieh—ehe—%ew-fespeas&ve—aaé—respene&b}e

offeror, in order to bring the Pproposal_price within
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the Maximum Feasible Priceamount—of—available—fundgs
and B

c. the negotiations are carried out according to procedures
established in the Procurement Regulations.

3F. Discussion with Responsible Offerors and Revisions to
Proposals. As provided in the Rrequest for Pproposals, and
according to standards set in the Procurement

Regulationsuﬂéer—fega%aEéens—premu}ga%eé—by—Ehe—Buége%—aaé

Finanee—~Committee, the Procuring Party may—eonduet
diseussions—withRegponsible—0fferorsmay be conducted with

responsible offerors who submit Pproposals, and the
Procuring Party determineds te-be it it reasonably saseep%&b%e
ef—beinglikely to be selected for award, for the purpose
of clarification of any issues in the Pr;posal to assure
the Offeror’s full understanding of, and responsiveness

to, the Ssolicitation requirements.offerors—shall—be

§ 344. Competitive selection for professional services

A,

Competitive Selection of Professional Services shall be

utilized when the Procuring Party determines that the selection

of the most advantageous Contractor for the Navajo Nation
requires the evaluation of multiple qualifying factors in which
price is not one of the evaluated factors for award, but that
the final agreed upon compensation after Contractor selection
shall be fair and reasonable.

When procuring professional Services, the Procuring Party

shall issue Request for Statements of Qualifications according
to the procedures established in 12 N.N.C. § 343 (Competitive
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Sealed Proposals), in addition to the requirements of this
Section.

C. Professional Services includes the architects, engineers,
dentists, physician, land surveyors, attorneys, accountants,
trainers or workforce education specialists, and other
professional positions requiring specific expertise,
certification, or licensing not otherwise addressed in this
Procurement Act and as may be further explained in the
Procurement Regulations.

D. Any Procuring Party may procure professional Services, except
for the Services of attormeys or tribal court advocates. Only
the Attorney General of the Navajo Nation may procure Contracts
for the Services of outside attorneys and tribal court
advocates. This includes Contracts for attorneys representing
LGA governance certified Chapters; however, the LGA governance
certified Chapters shall follow their Procurement policies for
the Procurement of an attorney, whose final selection and
Contract award shall be reviewed and approved by the Attorney
General.

E. The Procuring Party shall award a Contract, in writing, to the
best qualified Offeror based on the evaluation factors
established in the Request for Statement of Qualification and
after filing a written determination in the Procurement File
explaining the reason the compensation is fair and reasonable.

F. The award to a Contractor shall be made pursuant to the
provisions of this Section and any further requirements set
forth in the Procurement Regulations. If an Offeror includes
a separate cost proposal in a submitted Statement of
Qualifications when not required, the Procuring Party may not
open or evaluate the cost proposal, but may evaluate the Offer
only. If selected, the Procuring Party may require the Offeror
honor the pricing provided in the originally submitted cost

proposal.

§ 34533. Small purchases Pprocurement

A—Applicability. The Procuring Party may make Aany Pprocurement
costing no less than the amount established for a Micro-Purchase
in the Procurement Regulations and not exceeding the amount

established for Small Purchase in the £ifty—thousand—dellars
+$506-606-00)> may—be—made—using—smaltl—purehaseProcurement

Rregulations. Such Procurement shall be made according to the
procedures establlshed in the Procurement Regulationsadepted—by

3 , provided, hewewer; that no
Pprocurement reguirements shall net be artificially divided so—as
toin such a manner to create eemstitutemultiple & Ssmall Ppurchases
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under this Section. The Procuring Party shall give Certified

; } 3 3 i NBOA
shall—reeceive Priority Businesses preference in Ssmall Ppurchases
Procurements, B

§ 346. Micro-purchases Procurement

A. Applicability. The Procuring Party may make any Procurement
not exceeding the amount established in the Procurement

Regulations, provided that no Procurement shall be
artificially divided in such a manner that it constitutes
multiple Micro-Purchases under this Section. The Procuring

Party shall give NBOA Priority Businesses preference in Micro-
Purchases Procurements.

B. Micro-Purchases may be awarded without competitive selection
if the Procuring Party considers the price to be reasonable
based on research, experience, purchase history, or other
information as provided in the Procurement Regulations. Such
details and information shall be documented in the Procurement
File.

§ 34724. Emergency Pprocurement

A. A Procuring Party may award a Contract without competitive
selection when an Emergency exists, under the requirements of
this Section, according to the procedure set forth in the
Procurement Regulations. If no procedure exists, the Procuring
Party may adhere to the Direct Source Procurement procedure.

. . . . ]

B. An Emergency Procurement shall be limited to only the Goods,
Services, or Construction necessary to fulfill the immediate
need created by the present Emergency.

- 7 -

]
[

. . . ]
oBna LSS 53 de e -
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C. Emergency Procurement shall be made utilizing competitive
selection and preference for NBOA Priority certified
Businesses as is practicable based on the circumstances.

§ 34835. SoleDirect source Pprocurement

A. A Procuring Party may award aA Ceontract may—be—awarded for
Ggoods, and/fer Sservices, or Construction without
competitiveen selection when, regardless of 4pr1ce, undex

procurement—offiecer the Procurlng Party, in concert with the
Dgpartment of Just1ceD&ree%e%;—D&v&sieﬁ—eé—F&ﬁaﬁee——PufehaSing

Aeeerﬁey——eeﬁefa%¢s——e££éee7 (or the Offlce of Leglslatlve

Counsel for Pprocurements by the Legislative Branch)s
determines in writing that either:

1. prior attempt(s) at thereis—enly—one—souree Procurement

through competitive selection methods yielded no Offers,
only Offers in excess of the Maximum Feasible Price, or
otherwise did not result in a Procurement award oOr
Contract;
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2. the project relates to the selection of a utility provider
where the selected provider is the sole utility provider
in the respective area or when the Navajo Tribal Utility
Authority is the preferred provider in the respective area;
or

3. the Contractor has direct knowledge of or past experience
with the particular project, such as being the original
Contractor on an unfinished project and that it would be
in the best interest of the Navajo Nation to award a
Contract to the original Contractor in order to continue
and finish the project.fer—the—reguired—geoods—andtfer

: — ficq s 3 ] . .
Business—Oppeortunity—Aet—5 NN —§ 2061 —et—seg——sahall

The Department of Justice (or the Office of Legislative Counsel

for Procurements by the Legislative Branch) shall determine,
and may consult with the Purchasing Manager, whether directly
sourcing to a gingle Vendor or to a limited number of Vendors
is the appropriate selection method according to the reasoning
the Procuring Party provides.

The written determination, reasoning for such, approval for

the determination, and selection of the Contractor shall be
included in the Procurement File.

Direct Source selection shall be made utilizing competitive

selection and preference for NBOA Priority certified
Businesses as is practicable based on the circumstances.Zhe
: 3 hots - T oots F Lo
, hall  reluded he T Files

The Procuring Party shall only use Direct Source Procurement

when no alternative Procurement method is feasible or when it
is in the best interegst of the Navajo Nation.Ne—ewersight

committec—approval—gshall be—reguiredFfor these—contracts—
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w

349. Solo source Procurement

A. A Procuring Party may award a Contract for Goods, Services, or
Construction without competitive selection and according to
procedures established in the Procurement Regulation when,
regardless of price, the Procuring Party, with consent of a
representative of the Department of Justice (or the Office of
Legislative Counsel for Procurements by the Legislative
Branch) and concurrence of the Purchasing Manager determines
in writing that:

l. there is only one source available; and

2. no reasonable alternative exists to meet the intended
purpose of the Contract.

B. The written determination, reasoning, and the selection of the
particular Contractor shall be maintained in the Procurement
File.

C.. The Procuring Party shall only utilize Solo Source Procurement
when no reasonable alternative source exists. If a generic or
other equivalent option is available for the Goods, Services,
or Construction sought, then the Procuring Party shall utilize
competitive selection methods as allowed under this
Procurement Act.

D. Procurement for Goods, Services, or Construction utilizing
patents, trade secrets, or similar intellectual property
protections where only one Vendor is capable of providing the
Goods, Services, or Construction sought are subject to Solo
Source Procurement, provided that a generic or other equivalent
option is not available.
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Subchapter 54. Procurement—ofMethods of Source Selection:

Construction Services

§ 350. Construction Procurement

A.

The default procedural method for Construction Procurement

shall be that of Competitive Sealed Proposals; however, the
Procuring Party may utilize other Procurement methods if the
requirements for such methods are met, except that no
Construction shall be procured through Competitive Sealed

Bidding.

This subchapter provides additional requirements for

Construction Procurements to which the Procuring Party must
adhere no matter the Procurement method used. The Procurement
Regulations shall provide additional guidance for Construction
Procurement.

§ 35146. Responsibility for selectingenr ef methods of Construction
eontracting management
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The Budget and Finance Commlttee———%ﬂ——eeﬁsu}%at&en——ané

Committee, shall 1nclude in thepremu}ga%e Procurement

Rregulations prewviding—£fer as many alternative methods of
project delivery, Contract type, and Ceonstruction management
as it may determine feasible. These Procurement Rxegulations
shall also:

par%&ea%af—pfeieet*B——Ggrant the dlscretlon to select the

appropriate method of project delivery and Construction
contract management for a particular project to the

ageneyProcuring Party responsible for carrying out the

Ceonstructlon project he—diseretien—to——seleet—+the

2€. Rrequire the precurement—offiecer—or —authorized
degigreeProcuring Party include in the Request for Proposal

or Quotation the type of project delivery method and

Construction management it expects to utilize for the

project.—te—execute—and—include—3in—theProcurement—File—a

written statement—setbting forth the faectswhieh-—Jled-to—the
] , c  owd hod e | i

§ 3524%. Required Construction security and bondingBid-seeurity

A.

Reguirement—for—Bid Offer Security. Offer Bid—sSecurity shall
be required for all Construction Procurements ecempetitive
seated—bidding—for—econgtruction—contraets when the price is

estimated by the procurement——officer —or —authorized
ées&gﬁeeProcurlng Party willte exceed the amount established

by in the Procurement R¥egulation ef—the—Budget—and—Finanee
Committee.

1. The Procurement Regulations shall provide for any

acceptable forms of the Offer Security required by thls
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B—A. { [ le—u—Ei—E—e ﬁm‘ ; ry : 3 !
eguat—to—at—least—316%—of the—amount—of—thebid-

2€. Rejection—of —Bids—for Noncomplianee with Bidfecurity
Reguirements-When—the—invitation—for—bids—reguires Any
Offer submitted that does not =neancomply with the Offer
Security requirements shall ianee—reguires—that—the-bid be

rejected unless, pursuant to Budget——and—Finanece
Committeethe Procurement Rr¥regulations, the Procuring

Partx&%——&s determinesd that the bid Offer failures to

comply is d4n—a insubstantial maaHef;—WiEh——Ehe——see&fi%y
requ&remen%s

3. If an Offeror withdraws its Proposal before the Procuring

Party awards the Contract, no action shall be taken against
the Offeror or the Offer Security.

B. Performance and Payment Bonding. §—342-—Centract—performance
aﬁé——iﬁﬁmﬁﬁﬂ%——beﬁé&——%r—~4ﬁ%§%——Requi¥eé—AmGHH%S. When a

eConstruction Ceontract is awarded in excess of $56+066+ the
amount established in the Procurement Regulations, the
Contractor shall deliver a performance and payment bond
fellowing—bonds—or—seecurity—shall-bedelivered to the Navajo
Nation, which ard shall become binding on the pParties upon
the execution of the Ceontract_and extend for the entire
duration of the Contract, including Modifications-:

1. The bonds shall be provided such that they are:

a. aA performance bond satisfactory to the Navajo Nation,

e 3 ] : 3
mapnner——satisfaectery—to—the NavajoNatioen, in an amount
equal to one hundred percent (100%) of the total
purchase price specified in the Ceontract; and

b.2-aA payment bond satisfactory to the Navajo Nations
exeecuted—bya—surety—-company—or—otherwise—seeured—in—a
manner—satisfacteory—to—the—Navajo—Natien; for the
protection of all Ppersons supplying labor and material
to the Ceontractor or its subcontractors for the
performance payment of the work previded performed
pursuant tofer—in—the Ceontract. The bond shall be in
an amount equal to one hundred percent (100%) of the
total purchase price specified in the Ceontract.

2B. The Procurement Regulations shall provide for the
acceptable form of the performance and payment bonds
required by this Procurement Act.
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Reduction of Bond Amounts. The Budget—and-Finance Committee

may—promulgateProcurement Rxegulations may that authorize
the Procurlng Party Béree%efT——B&v&seen——eé——?&naﬁeeT

purehas&ﬁg—ageney to reduce the amount of performance and

payment bonds to fifty percent (50%) of the total purchase
eontraet price for each bond.

Authority to Require Additional Bonds and Security. Nothing in
this Section shall be construed to limit the authority of the
Navajo Nation to require a pexrfeormanee bond or other security
in addition to those bonds or security, or in circumstances

other than those specified in Subseetien 12 N.N.C. § 352(A)-
(B) ef—this—FSecetion.
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Subchapter 65. Contract Formation, Administration

§ 36056. Uniform Contract clauses and £heir Contract administration

A. Contract Clauses.

1.

All Contract clauses shall be consistent with the
provisions of this Procurement ActPhe—Budget and the
Procurement Regulations issued pursuant to this Chapter.
Contracts shall include all clauses necessary to ensure
the Navajo Nation’s interests are addressed and protected.

A provision Finance Committee—may—promulgate—regulations
permitting—o¥ requiring any litigation, arbitration, or
other dispute resolution proceeding arising from the
Contract be conducted in any state is against the Navajo
Nation’s public policy and is void and unenforceable.

The Procurement Regulations shall require the inclusion of
clauses addressing, as applicable: dispute resolution;
choice of law; appropriate remedies; priceproviding—feor
adjustments;—in-prieesy time of performance; differing site
conditions; Contract Modification, changes in the Scope of
Work and quantities of work; suspension of work;
termination of Contracts; inspection, audit, recordkeeping
requirements; statutory requirements; and other , er—other
Ceontract provisions as appropriate.

B. Price Adjustments. Adjustments of Contractin price shall be
permitted by mutual agreement of the parties in writing.
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C. Appropriate Remedies. The Procurement Regulations may include,
but are not limited to only clauses providing for appropriate
remedies covering the following subjects:
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1. lbiquidated damages as—appreopriate;

2. stpecified excuses for delay or nonperformance;

3. tTermination of the Ceontract for default of the
Contractor; and

4. tTermination of the Ceontract in whole or in part for the
convenience of the Navajo Nation or due to unavailability
of of Navajo Natlon funds. 5————Med&§%ea%&eﬁ~—e§—4§Hmﬁﬁﬁ+——¥he

Cancellation Due to Unavailability of Funds in Succeeding
Fiscal Periods. When funds are not appropriated or otherwise
made available to support continuingatien—ef performance for
a Contract in a subsequent fiscal period, the Ceontract shall
be eaneelled-terminated and the Ceontractor shall be reimbursed
for the reasonable value of any non- recurring costs incurred
to that date, but not amortized in the price of the
Goods, supplties or Sservices, or Construction delivered under
the Ceontract. The cost of cancellation termination may be paid
from any appropriations available for such purposes.

Contract Approval and Administration. In addition to any other

statutory review requirements, prior to final execution and
regardless of Procurement Method utilized, all
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Contracts shall be reviewed and approved by the head or

Director (or authorized Designee) of the following:

1. the Division, Department, Office, or Program of the Navajo
Nation from where the Contract originates;

2. the Office of the Controller for documents related to the
finances of the Contract;

3. the Director of the Office of Management and Budget for
documents related to a financial impact on the Navajo
Nation; and

4. the Department of Justice for legal sufficiency of the
Contract, the Procurement, and the Procurement File.

Purchase Orders Excluded from Review. The Procurement
Regulation may establish review and authorization procedures
independent of to this Section for the final approval and
execution of Purchase Orders, provided that any utilized form
or version of a Purchase Order receives approval from the
Department of Justice.

§ 361. Contract termination, expiration, and resumption

A.

Termination. When a Procuring Party terminates a Contract for

the Contractor’s default, that Contractor shall not be eligible
to complete the work unless decided otherwise by the Procuring
Party in consultation with the Department of Justice. A
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Contractor may be eligible to complete the work if the Navajo
Nation terminated the Contract for reasons other than default.

Resumption of expired Contracts. When a Contract expires

through no fault of the Contractor and the Scope of Work is
not complete, the Procuring Party and the Contractor may enter
into a Modification of the original Contract to extend the
Contract term to complete the Scope of Work. The Procuring
Party and the Contract shall initiate the Modification within
nine (9) months of the original Contract’s expiration without
amendment to the Scope of Work or total Contract price. This
Subsection does not supersede the Navajo Nation preferred
practice to extend the term of a Contract by Modification prior
to its expiration to ensure continuous work performance.

§ 36253. Types of Contracts

Subject to the limitations of this SubchapterSeetien, any type of
Ceontract whieh—will promotes the best interests of the Navajo
Nation may be used; providedexcept that the use of a cost-plus-a-
percentage-of-cost Ceontract is prohibited.

§ 36354. Multi-term and multi-source Ceontracts

A.

Unless otherwise provided by law, a Ceontract may be entered
into for any period of time deemed to be in the best interests
of the Navajo Nation, based on the considerations enumerated
in the Procurement Regulations.

1. The provided the term of the Ceontract and conditions to
meet foref renewal or extension, 1if any, shall beare
included in the Ssolicitation.

2. A multi-term Ceontract may shall only be entered into if
pfev&deé—%ha% “funds are available to fully fund the first
fiscal period or the first project phase of the Contract
at the time of contracting. Payment and performance
obligations for succeeding fiscal periods or phases shall
be subject to the availability and appropriation of
additional funds. If funds are not appropriated or
otherwise made available to support continuation of
Contract performance, the Navajo Nation shall terminate

" the Contractfor—completion—of—the—contraet.

Indefinite Delivery Indefinite Quantity Contracts. A Procuring

Party may procure indefinite delivery indefinite quantity
Contracts for multiple projects and Contractors under a single
Solicitation, provided that the total amount of the multiple
Contracts and all renewals for a single Contractor do not
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exceed the price and term limit, including increases and
extensions, established in the Solicitation.

§ 36455. Reimbursement Ceost principles regulations required

The Procurement RegulationsBudget—and-Finance—Committee—shall -ma ay

establishpremulgate—regultations—setting—forth reimbursement cost
principles_thatwhiech-shall-be—used—to-determine set _set the—allewable

maximum limits of incurred costs éef—%he—purpese—eé under Ceontract
relmbursement prov151ons wh&eh—pfev&de—ée%—%he—fe&mbafseme&e—ef

§ 3656. Authority to-reselwve—pProtesteding solicitations and awards

A. Right to Protest. Any aectual—or—prospective—bidder; Oofferor

or Ceontractor whe—is aggrieved in connection with the
Ssolicitation or award of a Ceontract may protest such

grlevanceEe——Ehe—~B&ree%e%———B&véfHfﬁf—eé%—F&naﬁee———Purehas&ng

sha}}—be—submieeed—ln wrltlng to the Procurlng Party w1th1n
fourteen (14) days after suekh the Aaggrieved Pperson knows or
should have known of the facts giving rise theretoto the reason
for the protest according to procedures provided by the
Procurement Regulations.

B. Authority to Resolve Protests. The Bireetor—Pivisien—of

Finanee,—Purchasing—Department——the —head—of —a—purchasing
ageney—or—a—designee—of—either offieer; Procuring Party, with

the approval of the Department of JusticeAtterney—GCenexralls
offiees—shall have the authority to settle—andinvestigate,

resolve, and make a determination regarding a timely protest

fromef an Aaggrieved Person in accordance with requirements of
the Procurement Regulat1onsb&ééef——~e§£efef——{ﬂ%—eeﬁ%raeeef—
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§ 3616. Authority—te Ddebarment or suspension

A.

Authority. The Office of the Controller, with concurrence from
the Department of Justice, shall have the authority to debar
or suspend for cause a Person from contracting with or
otherwise receiving a business opportunity from the Navajo
Nation pursuant to the conditions and procedures established
in the Procurement Regulations. The Office of the Controller
shall issue a written decision of debarment or suspension,
including length of such, to the Person under
investigation.After—reasonable notice—to—the persen—invelved

. .
.
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Causes—fe¥ Debarment or Suspension for Cause. The causes for
debarment or suspension shall include the following and are
applicable to a Person in their present form or any other

identifiable capacity:

1.

Ceonviction_in any jurisdiction for commission of a
criminal offense as—an incident to obtaining or attempting
to obtain a public or private Ceontract or subcontract, or
in the performance of such Ceontract or subcontract;

Ceonviction in any jurisdiction for embezzlement, theft,
forgery, bribery, falsification or destruction of records,
receiving stolen property, or any other offense indicating
a lack of business integrity or business honesty which
currently, seriously, and directly affects responsibility
as a Navajo Nation Ceontractor;

€conviction under any antitrust statutes arising out of

the submission of Offersbids—eor-proposals;

V¥iolation of Ceontract provisions—as—set—feorth-below, of

such a character that thewhieh—ig—regarded—the—Direetor -
Divigien—of Finance, Purchasing Department or Office of
the Controllerhead-ofa Purchasingageney, with concurrence
from the Department of Justice, ef—theAttorney-General—{for
cEs = PR ; - : e I o lots
Braneh—proecurement) determines to be to be so serious as

to justify debarment or a suspension action, such as the
below:

a. dpeliberate failure, without good cause, to perform in
accordance with the speeifieationsPurchase Description
or within the time limit provided in the Ceontract; or

b. aA recent record of failure to perform or of
unsatlsfactory performance in accordance with the terms
of one or more Ceontracts,+ provided that failure to
perform or unsatisfactory performance caused by acts
beyond the control of the Ceontractor shall not be
considered te-beas a basis for debarment or suspension;
and

Ineligibility to conduct business with the Navajo Nation
under the NBOAIZ—N-N-C——;

Submission of bad Offers in which the Procuring Party

determines that the Offeror has submitted Offers lower than
the expected price, or overstated its qualifications, with
the intent to conduct the Services or provide the Goods;
and
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5~7. Any other cause provided in Procurement Regulations or
which the Officebireetor—bivision—of Finanee—Purchasing

Depafemeﬁe—ef the Controllerhead—ef—a—purchasing—agenecy,

w1th the approval of the Attorney General——ef—eééiee~e£
procurement, determines to be so serious and compelling as
to affect Rxesponsibility as a Navajo Nation Ceontractor,
1nclud1ng debarment or suspen51on by another governmentat

Debarment and Suspension List. The Office of the Controller

shall maintain, on a publicly available website, a list of all
debarred and suspended Persons, including the date on which
the action expires. The Office of the Controller shall update
this list monthly, except that at the time the Office of the
Controller issues a written notice of debarment or suspension,
it shall add the Person debarred or suspended to the list.

Right to Protest. Any Aggrieved Person in connection with being

debarred or suspended may protest such action in writing to
the Business Regulatory Department within thirty (30) days of
the date of the written notice of debarment or suspension
according to procedures established in the Procurement
Regulations.

Authority to Resolve Protests. The Business Regulatory

Department shall have the authority to investigate and make a
determination regarding the protest in accordance with
requirements of the Procurement Regulations.

§ 367. Rejection of Offer or termination of Contract by debarred

or suspended Person

The Procuring Party shall, at the time of Offer acceptance and

prior topefsen—&ave%veé—e%—h&s—f&L4Ka%ﬁEﬁﬁﬂa}—Ee—aém&ﬁisefa%&ve
review—as—provided—in-this Artiele—~ Contract execution, review the

list of debarred or suspended Persons to determine whether the
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Offeror, in its present or any other identifiable capacity is
listed. If that Person is listed and currently debarred or
suspended, the Procuring Party shall immediately, in writing,
reject any Offer submitted without review or terminate the award.

§ 3682. Administrative review

The Office of Hearings and Appeals shall have the jurisdiction to
hear and decide appeals of protest decisions under this Procurement
Act and its Procurement Regulations.

§ 3693. Scope of administrative review and presumed finality of
decisions '

A. The Office of Hearings and Appeals shall have jurlsdlctlon to
review and determine de novo:

1. aaAny protest of a Ssolicitation or award of a Ceontract by

an Aaggrieved Pperson ae%aa}—49f—ﬂ&fespee%&ve——biééef;—ef
offeror—or—a—contractor;

2. any protest of a debarment or suspension by the Aggrieved
Person; and

32. aAny appeal Dby an Aaggrieved Personpa¥ty from a
determination by the Procuring Party related to actions in

12 N.N.C. § 365Bé%eeeefT—E&vis&en—e%—F&ﬁaﬁeeT—Pufehasing

eé%e&%hef—eéé&eef—aﬁ%her&%eé—by—%his—Aee or by the Offlce
of the Controller or Business Regulatory Department related

to actions in 12 N.N.C. § 366.

B. Time Limitation on Filing an Appeal. The Aaggrieved Pperson
shall file anhis—er-her-appeal within twenty (20) calendar days
of the receipt of a decision.

C. Decision. The deeisien—ef—the Office of Hearing and Appeals
shall make a determination based on the preponderance of the
ev1dence on the 1ssue of whether the actions of the Procuring

Party, Bivisd 7 Office of
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the Controller, or the Business Regulatory Department ethesr
purehasing agency were consistent with the provisions of this
Procurement Act and the Pprocurement Rregulations preomulgated
by—the-Budgetand-Finance—Committee~ The Ssolicitation or award
of a Ceontract or determination to debar or suspend a Person
shall be upheld unless it is shown by a preponderance of the
evidence that the actions of the Procuring Party, Bivisien—of

Finance,—Purchasing Department—oxr Office of the Controller, or
Business Regulatory Departmente&her;pufehas%ﬁg—ageﬁey—v1olated

a specific provision of this Procurement Act or the

Pprocurement R¥egulations premulgated—by—the—Budget—and
Finanee—Committee— :

§ 364D I Einalid £ deeisd

D. Presumed Finality of Decisions. Determinations by the Office
of Hearings and Appeals shall be final and conclusive.

Subchapter 7. Compliance with Federal Requirements of Another
Jurisdiction

§ 370. Compliance with federal, state, county, municipal, or other
source requirements

Where a Pprocurement involves usethe——expenditure of
externalfedexral assistance or eentraet funds, and where the
agreement requires compliance with Procurement laws of another

jurisdiction, the Navajo Nationbiwvision—of Finanece—Purchasing
Bepartment—shall comply with only the sueh—federal—law—and

auvthorized—regulations—whieh—are mandatorily applicable laws of
the jurisdiction. If the agreement allows for choice of Procurement
law between the two jurisdictions, this Procurement Act and its
Procurement Regulations shall apply unless the Procurement
Regulations provide for a specificinstances when external funding
Procurement law and regulation may be utilized ard—whieh are net

Subchapter 8. Amendment

§ 3807%. Amendments

This Procurement Act may be amended by the Navajo Nation Council

SECTION FOUR. AMENDING THE NAVAJO NATION BUSINESS OPPORTUNITY ACT
AT 5 N.N.C. § 201- § 215
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The Navajo Nation hereby amends 5 N.N.C. § 201-§ 215 as

follows:

Title 5. Commerce and Trade

Chapter 2. Navajo Nation Business Opportunity Act

§ 201. Title; Findings; Legislative Purpose and Intent

A,

This Act shall be known and cited as the Navajo Nation Business

Opportunity Act;—TitleS5—Navajo—Nation Code—5§§5 201 through

235 (“NBOA").

Whereas the Navajo Nation Council finds:

1. The Navajo Nation is—ecomprised—of more—than—25-000——square

3—7Fthe highest unemployment zrate—ef—theNavajo—Nation—is
atolv £ifl e (503}

4—In—31996+ rates in the United States Corgress—enacted—the

2.5+ There is a need within the Navajo Nation to accelerate

business development and economic growth within the Navajo
Nation;

3.7+ The Navajo Nation’s sovereign status is directly related
to its ability and authority to regulate all commercial
activities within the Navajo Nation, including those of
non-Native Americans Indians and non-member Native

Americans Indians. In addition, the Treaty of 1868 between
the Navajo Nation and the United States recognizes the
inherent authority of the Navajo Nation to exclude non-
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Native Americans Indians from the Navajo Nation. Pursuant
to this authority, engaging in business within the Navajo
Nation is a privilege granted by the Navajo Nation and is
subject to such conditions as the Navajo Nation may
require, subject to applicable federal law. The privilege
of entering into the Navajo Nation for the purpose of
engaging in business is therefore conditioned upon, among
other things, compliance with this Act+; and

4. The Navajo Nation has the sovereign authority to regulate
all entities and business activity within the Navajo
Nation, including non-profit businesses and organizations,
to promote economic growth and protect the welfare of the
Navajo Nation and its people.

C. The purpose of this—Aet the NBOA is to:

1. Promote the economic self-sufficiency of the Navajo Natien
people by granting “first opportunity” and/er contracting
preference in contracting to Navajo andfer Indian Native
American owned and operated businesses;

2. Promote competitive bidding and contracting opportunities
among Navajo businesses;

3. Develop a dynamic and self-sustaining private sector £fexron
the Navajo Nation;

4. Increase Navaje business and employment opportunities for
the Navajo people;

5. Provide £erxpriority business certification 4in—aceordance
with—eurrent—Navajo—Nationlaws;—andto Businesses;

6. Regulate the eenduetprocurement of those engaging in
business within the Navajo Nation in order to protect and
promote the economic security and welfare of the Navajo
Nation-; and

ef—aﬁy—e%hef—pab}ie—eﬁ%éEies—er—pfévaEe—en%i%ies—%e—eeaefae%
W}E&a——neﬁ——qua%i—&eé—Naﬁﬁaﬂ—e—b&Si-ﬁeﬁses—' i i 3 i O

E———}e——is——Ehe——iaeen%——eé——%h%s—ﬂkee——Ee——gfan%Grant first
opportunity and contracting preference to qualified
Navajo-owned or 3Indian Native American- owned businesses
for all contracts, subcontracts, grants, and subgrants
issued by public and, private, and non-profit entities
within the Navajo Nation.
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D. It is not the intent of the NBOA to require the Navajo Nation
or any other public, private, or non-profit entities to
contract with non-qualified Navajo businesses.

E.F- The provisions of #£his—Aetthe NBOA should be liberally
interpreted to premeteeconomiepromote economic development and
the growth of Navajo-owned businesses within the Navajo Nation.

G. Only the Navajo Nation Council, through a valid resolution,

shall waive the requirements of the NBOA.

§ 202, Definitions

Terms not defined in the NBOA that are defined in the Navajo Nation
Procurement Act shall have the meanings in those definitions. For
all purposes of £his—Aetthe NBOA, the following definitions shall
be applicable:

A. “"Bid” means an offer to perform a Contract for the provision
of Goods and any attendant Services at a specified price.

B. “Bid/Proposal/Statement of Qualifications Shopping” is-defined
herein—as—any-means a practice involving the selieitatien—er
communication ef—any—cempetitortis—bidwith Business prior to
andor after bida Bid/Proposal/Statement of OQualifications
opening, therebyprovidingthat results in an unfair advantage
andor opportunity te—underbidany—ecompetitorbeing provided to

that Business.

C. “Broker” ig—defimed—as means buyers and sellers of goods and
services including agents/negotiators between buyer and
seller, who do not have custody of property or will not
personally perform the contract to provide the goods or
services.

D. “Business” means any entity, including but not limited to a
sole proprietorship, partnership, limited liability company,
corporation, joint venture, or non-profit.

E. “Business Regulatory Department” means what is stated in the
Division of Economic Development Plan of Operations.
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FB. “Dealer” is—defined—as means one who buys/to sell for resale,
not one who buys to keep, or makes to sell.

G. “Division, department, office, or program of the Navajo Nation”
means any Department, Commission, Council, Board, Bureau,
Committee, Institution, Legislative Body, Agency, Government
Corporation, non-Local Governance Act certified Chapter, or
other establishment or Public Official of the Executive,
Legislative, or Judicial Branch of the Navajo Nation
government. It does not mean a Local Governance Act (“LGA”),
26 N.N.C. §§ 1 et seqg. governance certified Chapter, an
Enterprise, or an Authority of the Navajo Nation.

H.E+ “Established Business” is—defined—as—a—for-profit—economie
entity—firm—or—other organization;y means a Business engaged

in business activities with ownership, custody, and control of
an ex1st1ng adequate inventory or providing profe551onal
services

H
H

“Front” is—defined-as—abusiness means an Business having or
claiming to have fifty-one percent (51%) or more Navajo or
other Imndiar Native American ownership ef—any—commereials
industrial—or—other—ecconomice—entity—er —organizatien, but

without the Navajo or other Imndianr Native American owner(s) ex
owners actually owning and controlling the Business. Control
is demonstrated by the Navajo or other Indian Native American
owner (s)actively exercising thea major role in decision-making
for any of the following: day-to-day operations, profit-
sharing, and/or actual management control.

J.6—Navajo"Native American” means an Indian#—er—“Navaje’ as the

term is used and defined asin Title 25 of the Code of Federal
Regulations.

K. "Navajo” means a person who is an enrolled member of the Navajo
Nation.

L.H+- “Navajo Nation” means what is stated shall—have—the—same
definitien as used—at—%* in 7 N.N.C. § 552—ineluding+254.
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M. “Maximum Feasible Price” means the estimated cost of the Goods,
Services, or Construction being solicited. This Maximum
Feasible Price establishes the maximum amount of funds the
Procuring Party is willing to expend on the Procurement, and
restricts the total purchase price for which a Procurement can
be made. Regardless of Procurement method utilized, the Maximum
Feasible Price shall be established prior to issuing any
Solicitation and shall not be shared publicly.

N. “Modification” means any written document that amends the
original Contract by mutual action of the Parties to the
Contract.

Q0. “Non-profit” means an entity that is formed for purposes other

than generating profit, such as beneficial or charitable
purposes, and in which no part of the organization's income is
distributed to its members, directors, or officers.

P. “Offeror” means the Business who responds to a Solicitation
for the Procurement of any Goods, Services, or Construction.
Solicitations are issued in the form of an Invitation for Bids,
Request for Proposal, or Request for Statement of
Qualification, but shall also include requests for Quotations
for Small Purchase, Micro-Purchase, Emergency, Direct Source,
or Solo Source Procurement,

Q.I~ “Other Indian Native American” is—defined—as—means an Indian
Native American other than Navajo who is an enrolled member of
a federally recognized Iandian Native American Tribe within the
United States.

R.J+- “Owned and Controlled” is—defined—asmeans having at least

" fifty-one percent (51%) or more ownership of any ecemmereiair
i ndustrial- e} . V- o
Business, provided that such ownership shall consist of active
participation in decision-making, a role in operations,
profit-sharing and actual management control. For a non-profit
entity, this shall mean having at least fifty-one percent (51%)
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or more of the management and control over the organization's
mission and operations.

S.%+ "Prime Contractor” is—defined—as—any party,—or—entity means

a Business whiech that undertakes, offers to undertake, or
purports to have the c capacity to undertake contracting of a
project for a specified price and is authorized and responsible
for the management, coordination, completion, supervision—,
and/or subcontracting for the contracted project.

T.&+ "Party” or “Parties” means the Contractor and Procuring
Party”—3s—defined of a Procurement Contract as _the—party it
pertains to this Procurement Act.

U. “Procuring Party” means any Division, Department, Office, or

Program of the Navajo Nation that imitiates—the—proeceeding—te
eause—a—projeet is subject to be—bid the Procurement Act or

its implementing Procurement Regulations.

V. “Proposal” means the document(s) submitted by an Offeror in
response to requirements contained in a Request for eentraeting
Proposals.

W.N+ “Private—entity’l—is—defined—as” means a privately-owned
businesg—entity—doingbusinessBusiness with operations on the

Navajo Nation, including corporations which are wholly-owned
by the Navajo Nation, and does not include non-profit entities
since these types of organizations cannot be owned.

X.6+ “Public entity’—is—defined—as—an—entity—which—is8” means a

parEDivision, department, office, or program of the Navajo
Nation gewvermmert. It also includes any LGA governance
certified Chapters of the Navajo Nation, or an Enterprise or

Authority.

Y.P+- “Request for Proposals” means a Solicitation issued by the
Procuring Party for Offers where the award is based on
evaluation factors beyond price.

Z. “Responsible Offeror” means a Business who has the capability
in all respects to perform fully the Contract requirements
noted in the Solicitation, and the integrity and reliability
that will assure good faith performance.

AA. “Responsive Offeror” means a Person who has submitted a Bid,
Proposal, Statement of Qualification, or Quotation that

Page 51 of 70



BB.

CO-81-23

conforms in all material respects to the requirements of the
respective Solicitation.

“*Request for Statement of Qualifications” means a Solicitation

CC.

issued by a Procuring Party for the purpose of soliciting
information from Persons as to their qualifications and
capability to provide Goods or Services.

“Solicitation” means the process of issuing written

DD.

document (s) , whether attached or incorporated by reference, to
obtain information or pricing from an Offeror. This includes
an Invitation to Bid, Request for Proposal, Request for
Statement of Qualification, and any request for a Quotation.

“Statement of Qualifications” means the document(s) submitted

by an Offeror that describes the qualifications and
capabilities of the Offeror in response to a Request for
Statement of Qualifications.

EE.P- “Subcontractor” is—defined—as—any—partyor—entity—te—whieh

any means a Business who receives a contract is—ZFet—by the from
a_ prime contractor or &tsits’ subcontractor for materials,
equipment, transportation—, and/or other goods and services on

that prime contract, regardless—ef—tier—

§ 203. Jurisdiction; application;—complianeceApplication; Compliance
Rrequirements; and wvielatiemsViolations

A,

General jurisdiction. The Navajo Nation has the inherent
sovereign authority to authorize and regulate business
activities of Bbusinesses entities within the jurisdiction of
the Navajo Nation—as—defined—in—7 N-N-C—§5254.

Application. Unless otherwise provided for herein, this Act
shall apply uniformly to all public and, private, and non-
profit entities engaging in business on the Navajo Nation and

i when procuring goods

fo—the—Navajo—Nation—itself—This—Aek
and/or services. The NBOA shall apply te—all—Navajeo—Natien

pfeeuremen%——eeﬁefaeEs——exeeeé&ﬂg——é&é%y——%heusané——de}}afs
4$50-000-00)—and on a limited basis te—theseNavajoNatien all
procurement contracts less than £ifey—thousand—dedlars
4$565$100,000. For purchases under $100,000.66)~_Procuring
Parties must provide evidence they utilized the most recent
source list during the procurement process. If the Procuring
Party is unable to select a vendors from the source list, the
Procuring Party must provide a written statement as to why .

Inapplicability to-lease—and-other—transactions—This—Aect,. The
NBOA shall not apply to the negotiation, execution, award,
transfer, assignment, or approval of business site leases,
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homesite leases, office space leases, shopping center leases,
mineral or non-mineral leases, subleases, permits, Iiecenses

This—Actand licenses— The NBOA shall not apply to activities
of private persons who contract for goods or services for their
individual use or benefit.

Imprementing—federal Native American Indian—preference—laws
and—regutations— Preference. To the fullest extent possible,
this—Aet the NBOA and its rules and regulations shall be

construed in accordance with applicable federal Indian Native
American preference laws and regulations. Specifically, with
fespeee to any self-determination contract or portion of a
self-determination contract intended to benefit the Navajo
Nation, &his—Aet the NBOA and any other applicable tribal
employment or contract preference laws shall govern with
respect to the administration of the contract or portion of
the contract in accordance with the Indiarn Native American
Self-Determination and Education Assistance Act, 25 U.S.C §
450 et seq. If federal or state-funded contracts specifically
provide for the application of ZIndian Native BAmerican
preference rather than Navajo preference, the proeuring-—party
Procuring Party shall attempt to negotiate with such party in
order to apply the provisions of this Act. In the event federal
or state law expressly precludes the application of this—Aet
the NBOA, then Irndian Native American preference laws shall be
applied and shall not constitute a violation of &£his—Aet the
NBOA.

Federal Aviation Administration grants Grants. Notwithstanding
any other provision herein, this—-Aetthethe NBOA shall not apply
to Navajo Nation procurement contracts or subcontracts that are
to be paid with federal funds provided by the Federal Aviation
Administration, whether such funds are provided via loans or
grants, and whether such funds are provided on a reimbursement
basis or up-front payment basis.

1oifs . ] £ ine Lon . 3
peratties-Prohibited Activity. Any person who authorizes, or
knowingly or recklessly omits, er—allews—er authorizes,
falsifies, or otherwise misrepresents any fact or matter
material to any determination required by the this-ActNBOANBOA,
shall be subject to all applicable sanctions and penalties
provided under this—Aetthethe NBOA, its regulations, and any
other applicable laws or regulations of the Navajo Nation.

Bid-/Proposal/Statement of Qualifications shopping. B8id-
Shepping Bid/Proposal /Statement of Qualifications Shopping
shall be prohibited. Any person who engages in such action
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shall be subject to all applicable sanctions and penalties
provided under the NBOA, its regulations, and any other
applicable laws or regulations of the Navajo Nation.

Fronts. Fronts are prohibited. Any person who engages in such

action shall be subject to all applicable sanctions and
penalties provided under the NBOA, its regulations, and any
other applicable laws or regulations of the Navajo Nation.

I.H= Conflicts of <Interest+——disguatification. No official or

employee of the Navajo Nation government exr—entity—of —the
Navajo—Natien—which—is—authorized to—implement—this—Aet shall
promote, approve, or participate in any matter pending before
that—ageney—or—entitythe BRD, in which such official or
employee, or any member of his or her immediate family, has an
economic or other special interest pursuant to the Navajo
Nation Ethics in Government Law fFNNEW—1}-.-~ The failure or
refusal of such official or employee to abstain from such

participation as—regquired—thereunder, shall render void any
approval or action taken by the Nawvajo—Nation Covernment—or
entityBRD in which such official or employee participated, to

the extent such action is favorable to the busirness—entity—in
whieh—suehBusiness. The official or employee had—an—interest-

The—effiecial{s)}—oremployee{s)—in conflict shall be subject to

all applicable sanctions and penalties provided by law.

§ 204. Reguired-—Business—and—Contracting—Preference—Prioritieay
certificats R . ‘
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o arer Of Sy requirement of this—hctshall be-granted—except _

§$—207+- Implementation—and—Cempliance—with Navajo—Nation Business
Opportunity—Provisions; Specific Duties and Responsibilities

A. Economie Resource and Development Committee. The
EeonomieResource and Development Committee of the Navajo
Nation Council shall have the responsibility and authority to
review, amend, modify, and approve proposed rules and
regulations for implementation of thisthe NBOA Aet.

B. Division of Economic Development. The Division of Economic
Development of the Navajo Nation shall be responsible for
administering, enforcing, and implementing +&he NBOAthe

C. Business Regulatory Department. The Business Regulatory
Department (BRD) within the Division of Economic Development,
shall be responsible for:

1. Determine the nature, composition, gqualification, and
preference certification of all Businesses;

2.3+ Developing and maintaining a certification program to
determine the appropriate certification priority of
business—entitiesBusiness.

3.2+ Promulgatlng rules and regulatlons to implement %h%s

4.3~ Publishing, maintaining, and making available approved
rules+_ and regulations, guidelines, and forms including
provisions of &£his-Aet,the NBOA to ensure that all Navaje
Natien entities, allbusiness—entities and the Navajo
Peoptepeople, are kept fully informed of all current laws,
rules, regulations, and procedures for compliance herete.

5.4~ Regularly reviewing such rules and regulations in
coordination with other Navajo Nation entities and
agencies for applicability to economic and market
conditions and their relevance to the interests of the

Navajo Peeple—andpeople, the Navajo Nation, and the
intentpurpose of this—Aetthe NBOA.
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6.5+ Enforcing compliance with this Aet—pursuant—te—the
&Hﬁfﬁﬂ%—ef~—€h&5—ﬂAeENBOA. and the rules and regulations

adopted heretO*—fequiriﬁg

7. Requiring applicability of this-Aetthe NBOA to any proposed
contract, subcontract, or other transaction to be
performed within the Navajo Nation by or on behalf of the
Navajo Nation, as part of required clearance procedures,

or prior to approval by the appropriate eversight

[ [

eemm%eeee———ef———aﬁeher&ey+———and———feq&&r&ng———pfeb&d—
\ . 1ie4 . . l
needed—andappropriante—to—comply—with—thisAet authority.

Public, private, and non-profit entities shall implement
their own clearance procedures that they shall make
available to BRD upon request.

8. Reviewing solicitation documents se—se—as needed and
appropriate to comply with the NBOA.

9.6~ Coordinating efforts with federal agencies that require
Indian Native American preference or maximum utilization

of minority business—enterprises—businesses.

10.7= Maintaining and publishing a current Source List of all
certified Priority #1 and #2 Bbusinesses entities,
persons, firms, enterprises or organizations. By

including an entity—en—such o Souree List—the Business

Regulatory DPepartment—in—no—way ecexrtifieg—that the entity
A 1ified . , 1 . hich- it 3

+isted~.~ The purpese—eof—this Source List shall beis—teo
Ei1s NEP 3 14 For cont

tetting—and—proeuring—parties a resource for Procuring
Parties, which are required to identifydetermine and seek

Offers from metify all available Navajo and other Indian
Native American-owned Businessesentities ogeratlng in the

respective areascategory of commerce whieh—are-subjeet—te
the—provisions—of —this—Aetfor the contract-letting.

Inclusion of a Business on such a Source List in no way
speaks to the capability of or certifies that the Business
is qualified to perform the work in the category in which
it is listed.

11.8~ Providing, in accordance with its responsibilities,
capabilities, and available resources, in coordination
with those of other responsible and appropriate Navajo

Nation departments and entities, such community,
governmental, and business sector educational programs,
information, and advice as may be necessary and
appropriate from time to time, to the continued

understanding and awareness by such entities of the
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policies, objectives, and current procedural requirements
for compliance with all provisions of &his—Aetthe NBOA
and the current rules and regulations adopted hereunder.

12.9+= Recommend disciplinary action for Navajo Nation
employees or officials found to be in violation or
noncompliance with &his—Aetthe NBOA pursuant to the
applicable Executive, Judicial, or Legislative Navajo
Nation Personnel Policies Manual, or the Ethics in
Government Law.

§ 205. §-208.Contracting Preference Priorities; Certification eof

E—_—J"li Entiti 3 Aut} . &3 £ B .

AetivitiesRequirements

A. Business Preference Priorities. Establishment—of Procedure—
The Business—Regulatory DepartmentNavajo Nation shall hasve
certify all Businesses pursuant to the following duties
responsibilities—and—authority Navajo Business Opportunity
Priority classification:

1. Priority 1. Certification shall be granted to any one
hundred percent (100%) Navajo owned and controlled
Business,

2. Priority 2. Certification shall be granted to any:

i. Fifty-one percent (51%) to ninety-nine percent (99%)
Navajo owned and controlled Business;

ii. Fifty-one percent (51%) to one hundred percent (100%)
other Native American owned and controlled Business;

iii. Any one hundred percent (100%) Navajo Nation owned and
controlled economic enterprise;

iv. Fifty-one percent (51%) to ninety-nine percent (99%)
Navajo or other Native American owned and controlled
partnership;

v. Fifty-one percent (51%) to ninety-nine percent (99%)
Navajo or other Native American owned and controlled
joint venture; or

vi. Any non-profit that is eligible in accordance with §
205(B) .

B. Non-Profit Certification. To receive a Navajo Business

Opportunity Priority certification (“Priority Certification”),
the Non-profit must have at least fifty-one percent (51% )
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Navajo or other Native American control and management of the
Non-profit organization's mission and operations, which may
include the Non-profit’s officers and board of directors and
key management positions, such as the executive director.

Obtaining a Priority Certification and Required Compliance.
Reguire——timely——submissieon—o£TO receive a Priority
Certification under NBOA, the Business must satisfactorily
demonstrate that it meets the requirements of § 205(A) (1) or
(2) and must be in compliance with the Navajo Business
Opportunity Act 12 N.N.C. §§ 1501 et seq.

Renew, suspend, and decertify certifications. In order to
maintain Priority certification eligibility, Businesses must
renew the certification on an annual basis. Businesses must
timely submit information and documentation on percentage of

ownershlp and organlzatlon structure as requlred herein—for

eireumstanees—~Certifiecations—Renewals shall be reviewed
b&&a}—eafor new 1nformat1on~{ﬁLﬂammﬁy&%—&ﬁ—f&g&ﬁ%&&&ﬁ%%—er

changes in organization and/or operations that max,materiall§

affect the eligibility for preference priority certification.
Renewals will be denied if required information is not provided
in a timely manner.

Confidentiality. All eenfidentialtinformation submitted for the
purpose of obtaining priority certification infermatien shall
be kept confidential and shall not be disclosed except as
necessary in a proceeding under this—Aet—and the NBOA or other
applicable laws.

Appeal of Priority Certification Determination. Any Business

denied a priority classification may appeal the determination
pursuant to § 207 of the Act.

§ 206. Procedures in Procurement

A.

Initial Determination of Maximum Feasible Price by Procuring
Party. The determination of the Maximum Feasible Price shall
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be made by the Procuring Party prior to the Solicitation. The
Maximum Feasible Price may take into account market price,
budgetary constraints, prototype cost, and evidence of
estimated project costs based on the Procuring Party’s research
into other similar projects, past work experience, and other
expertise. The Maximum Feasible Price may not be revealed until
the award of the contract. Documentation of the Maximum
Feasible Price and how it was determined must be retained by
Procuring Party.

Notice to the Business Regulatory Department. Prior to Offer
openings, the Procuring Party shall provide to the Business
Regqulatory Department:

1. A copy of the Solicitation, including the date and manner
the notice was publicized; and

2. A list of all Businesses notified, including the dates and
manner of such notices.

Bid Opening Procedures and Requirements. The following
procedures shall be used at bid openings for Invitations for
Bid:

1. All bids submitted by Priority 1 Offerors shall be opened
first.

2. Only Bids submitted by Responsive Offerors shall be
considered. '

The award shall be made to the Priority 1 Responsive and
Responsible Offeror with the lowest price, provided the
price does not exceed the Maximum Feasible Price.

|

If there is no Priority 1 Responsive and Responsible
Offeror with a price less than or equal to the Maximum
Feasible Price, then the bids of the Priority 2 Offerors
shall be opened. An award shall be given to the Priority 2
Responsive and Responsible Offeror with the lowest price,
provided it does not exceed the Maximum Feasible Price.

lpb-

If no Priority 1 or Priority 2 Responsive and Responsible
Offeror is given an award, the Procuring Party may then be
open all other bids, subject to the same specifications
and Maximum Feasible Price.

Im

Any modifications of the specifications, or Maximum
Feasible Price made subsequent to the opening, and that
does not result in a contract award, shall be re-procured.

Im
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Notwithstanding any provision of the NBOA, in the event
that federal law prohibits preference as provided the NBOA
or prohibits negotiations with an Offeror other than the
Offeror with the lowest bid or price offer, the initial
opening shall include all Priority 1 and 2 Businesses; and
award shall be made to the Offeror the lowest Responsive
price, provided that it is less than or equal to the Maximum
Feasible Price.

Proposal/Statement of Qualification Opening Procedures and

Requirements. The following procedures shall be used at

openings for Request for Proposals and Request for Statements

of Qualifications:

1.

2.

lb)

&

|U‘l

lm

|

All Proposals or Statements of Qualifications submitted by
Priority 1 Offerors shall be opened first.

For Request for Proposals, the Procuring Party shall
evaluate each Proposal against the criteria published in
the Request for Proposal. Price may be one of the factors
in the criteria but it cannot be the determinative factor
for award.

For Request for Qualifications, the Procuring Party shall
evaluate each Statement of Qualifications against the
criteria published in the Request for Qualifications. Price
may not be one of the factors in the criteria evaluated
for award.

An award shall be given to the most Responsible and
Responsive Priority 1 Offeror, provided it is less than or
equal to the Maximum Feasible Price.

If there is no Priority 1 Responsive and Responsible
Offeror with a price less than or equal to the Maximum
Feasible Price, then the Proposals or Statements of
Qualifications of the Priority 2 Offerors shall be opened.
An award shall be given to the most Responsible and
Responsive Priority 2 Offeror, provided it is less than or
equal to the Maximum Feasible Price.

If no Responsible and Responsive Offeror Priority 1 or
Priority 2 Offeror is entitled to award, then the Procuring
Party may then be open all other Proposals or Statements
of Qualifications, subject to the same criteria and Maximum
Feasible Price.

The award shall be made to the non-Priority Responsible
and Responsive Offeror, provided the responsive price does
not exceed the Maximum Feasible Price.
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Any modifications of the criteria or Maximum Feasible Price
made subsequent to the opening, and which does not result
in a contract award, shall be re-procured.

9. Proposals or Statements of Qualifications submitted by an
Offeror deemed non-responsive shall not be considered.

lm

Subcontracting Requirements. After the award, Prime
Contractors shall submit to the BRD a subcontracting plan
listing the following:

1. Subcontractors and suppliers to be used by the prime
contractor;

2. Procedures used in selecting subcontractors and suppliers;
and

3. Subcontractors or lease agreements for equipment to be used
in performance of the contract.

Prior Approval of Modifications. Any contract modification
that results in a price exceeding twenty percent (20%) of the
original contract amount, and/or that substantially modifies
the contract’s scope of work, shall be subject to review and
approval by the BRD to ensure that such modifications are not
contrary to the purposes or other provisions of NBOA.

Required Adherence to Priority Certification. Procuring
Parties shall not award contracts to non-Navajo owned and
controlled entities at a price equal to or greater than the
price offered by an equally Priority 1 or 2 Responsible and
Responsive Offeror.

§ 207.—5-209 Monitoring and; Enforcement

A.

Navajo Nation Review and Approval Process. All proposed
professional services, procurement, and construction contracts

shall be reviewed by &he Business—Regulatery—Department BRD

for compliance with the AetNBOA.

Procedure Gpeﬂfor Invest;gatlng for Alleged Vlolatlon To

%he—Bus&aess—Rega%a%efy—Bepaf%meﬁ%—eha%%+ of NBOA-

1. Upon receipt of a written complaint alleging a violation of
the NBOA, the BRD shall conduct an investigation. A written
complaint can only be submitted by a party whose interests
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have been directly impacted by the alleged violation. BRD
shall keep a record of any witness statements produced as
a result of the investigation.

Once the investigation is complete, the BRD shall Pprepare
a written summary of facts constituting a—sielatien—ef the
Aet—or—appiticable—rules—and—provide—all—statements—of

wé%nesses—a%eﬁg—wieh—%he—sammafy—%hefeeﬁf—aﬁd the alleged
violation. —+and

Initialdy If a violation is found, BRD shall initially seek
voluntary compliance and appropriate remedial action

pursuant—teo—this—Aet from the violating party.

If voluntary compliance or remediation is not possible, the
Department or if no violation is found, BRD shall render a
written decision pursuant—te—this—Aet+—5+—2A and provide a
copy of the decision by—the Business—Regulatory—-Department
may—be—appeated—pursuant—teo—§—231—of—this—het to the

complaining and the violating party.

A decision by BRD may be appealed pursuant to § 208 of this

Act. Appeals shall not include matters that are determined
through an investigation conducted under § 207 (B) of this
Act to be private contractual disputes between parties.

C. Interim Project Suspension; Temporary Restraining Orders; and
Permanent Injunctive Relief from Navajo Nation Court.

1.

In the event of a violation of or noncompliance with this
Aetthe NBOA presenting a probability of continuing material
and irreparable harm which is greater than the harm from
suspension of performance, the BxeeutiweDivision Director
of the Division of Economic Development shall, with
assistance from the Navajo Nation Department of Justice,
on behalf of the threatened interests of the Navajo Nation
and of innocent third parties, immediately apply to the
District Court of the Navajo Nation for a temporary
restraining order and an order to show cause why permanent
injunctive relief should not be granted (including orders
to permanently cease and desist such performance as
determined appropriate) according to the Navajo Nation
Rules of Appellate Procedure.

If a Navajo Nation Court orders suspension of performance,
the Division of Economic Development shall take immediate
remedial action as authorized by said Court to prevent or
minimize material harm and damage to innocent third parties
and to the interests of the Navajo Nation resulting or
likely to result from such suspension of performance.
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D. Certification Denials.

parties—If a business is denied priority certification, the
business may appeal the decision can submit a written complaint
to the Department Manager of the BRD for administrative

resolution +e—the—Direetor —of—the—Business—Regulatory

Page 66 of 70



CO-81-23

theDPireetor-a—netice—of—appeat within 10 days of the date of

the written adverse decision. The written netice—of
appeatcomplaint shall:

1.3~ Identify the businessBusiness that was denied

certification er—Hicense—or—advergely—affeeted—by—a
E-I:BEiSE:. Ot “laée ﬁEHES&a!iE Ee Eh:is ike E1

ii.2= Provide a short statement indicating the nature and
circumstances of the denial er—deeisien:

ii.3—~ State the basis for the appeal; and-+

iv.4—~ State the remedial action being sought by the business
exr party.

2 .B—Appealts—to—the—Hearing Offiecer—IFf The Department Manager

shall have ten (10) days from the receipt of the Direecter
upheoldswritten complaint to respond.

Once a response 1is received, or if no response is received,

the Departmentis—deecisionto-deny cexrtification-to-the affeeted
business—the—appealingcomplaining party may file an appeal
the—birectorts—deeision—to—the—Navate with the Office of

Hearings and Appeals for assignment—to—an-Administrative within
ten (10) days.

§ 208. Appeals

A.

Appeals to the Hearing Officer. A party disputing a decision
made by BRD pursuant to § 207 can file an appeal with the
Office of Hearing ©ffieerand Appeals.

1. The hearing officer shall hear the appeal within thirty
(30) days of receipt of the notice of appeal.

2. Upon mutual agreement with the appealing party, time
extensions in increments of not more than fifteen (15) days
may be granted.

3. Notice shall be provided to the parties at least ten 10
days in advance of hearing date.

4. Each party at the hearing may be represented by 1legal
counsel and shall have the opportunity to subpoena
witnesses and documents, present evidence, and examine

witnesses.

5. After the hearing each party shall have ten 10 days to
submit in writing proposed findings of facts and
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conclusions of law. The hearing officer may uphold or
reverse the appealed decision(s) or any part thereof, but
may not grant any other relief.

6. The hearing officer shall issue written findings of facts
and conclusions of law that shall state the decision and
grounds thereof.

Tthe Administrative Hearing Officer may impose any and all of
the following sanctions for violation of the NBOA or the rules
and regqgulations lawfully promulgated hereunder:

1. Civil monetary fines not to exceed five hundred dollars
($500.00) per day, per violation.

2. Suspension or termination of a party’s authorization to
engage in business activity on the Navajo Nation; provided
that the party shall be given a reasonable time to remove
its equipment and other property it may have on the Navajo
Nation and to take such measures to facilitate the
satisfaction or assumption of any contractual obligations
it has.

Prohibit the party from engaging in future business
activity on the Navajo Nation for a specific period or
permanently, pursuant to applicable laws of the Navajo
Nation.

[

4. Require the party to make such changes in its performance,
organization, or operations to comply with the NBOA.

5. Impose other sanctions as appropriate to ensure compliance
and to remedy any harm or damages from violation of the
NBOA pursuant to applicable laws.

6. Recommend corrective or remedial action to the President
of the Navajo Nation, the Navajo Nation Council, or the
appropriate standing committee for Navajo Nation entities
in violation or noncompliance with the NBOA.

Appeals to the Courts. The decision of the hearing officer may
be appealed by the party adversely affected to the Navajo
Nation Supreme Court pursuant to the Navajo Nation Rules of
Civil Appellate Procedure. The court shall review the decision
of the hearing officer and the administrative record only. The
decision shall not be subject to de novo review on appeal. The
court may substitute its judgment on those questions of law
within its special competence but shall otherwise uphold the
decision of the hearing officer where reasonable.
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If any provision of &this—Aetthe NBOA or any rule or regulation
adopted hereto is found invalid, the remainder of this Act and of
the rules and regulations adopted hereto shall not be affected
thereby.

§ 234210. Effective Date

The effective date of this—Aetthe NBOA shall be the date of its
approval by the Navajo Nation Council.

§—235§ 211. Periodic Review and Amendments
This—AetThe Navajo Nation Council may ke amended—the NBOA from

time to time only by—the—Navaje—Natien—Ceuneil upon the

recommendation of the EeomemieResources and Development Committee.

* * * *

SECTION FIVE. CODIFICATION

The provisions of this Act that amend or adopt new sections of the
Navajo Nation Procurement Act and the Navajo Nation Business
Opportunity Act, as set forth in the Navajo Nation Code, shall be
codified by the Office of Legislative Counsel. The Office of
Legislative Counsel shall arrange for the incorporation of all
such provisions in the next codification of the Navajo Nation Code.

SECTION SIX. SAVING CLAUSE

If any portion of this Act is determined invalid by the Navajo
Nation Supreme Court, or by a District Court of the Navajo Nation
without appeal to the Navajo Nation Supreme Court, the remainder
of this Act shall remain the law of the Navajo Nation.

SECTION SEVEN. EFFECTIVE DATE

The provisions of this Act shall become effective in accordance
with 2 N.N.C. § 221(B).
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CERTIFICATION

I, hereby, certify that the foregoing resolution was duly
considered by the 25th Navajo Nation Council at a duly called
meeting in Window Rock, Navajo Nation (Arizona), at which a quorum
was present and that the same was passed by a vote of 17 in Favor,
and 00 Opposed, on this 16th day of October 2023.

R

Honorable Crystalyne Curley, Speaker
25th Navajo Nation Council

O[2e/z023

" DATE

Motion: Honorable Seth Damon
Second: Honorable Andy Nez

Speaker Crystalyne Curley not voting

ACTION BY THE NAVAJO NATION PRESIDENT:
1. I, hereby, sign into law the
foregoing legislation, pursuant to
2 N.N.C. § 1005 (C)(10), on this

Z day of SNWIMBEY | 2023,

—=. K

Buu Nygren,<=
Navajo Na

2. I, hereby, veto the foregoing
legislation, pursuant to 2 N.N.C. §
1005 (C) (11), on this day
of , 2023 for the
reason(s) expressed in the attached
letter to the Speaker.

Buu Nygren, President
Navajo Nation

3. I, hereby, exercise line-item veto
pursuant to the budget line-item
veto authority delegated to the
President by vote of the Navajo
People in 2009, on this day
of , 2023.

Buu Nygren, President
Navajo Nation
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Subchapter 1. General Provisions

§ 301. Short title

This Act shall be known and cited as the Procurement Act.

§ 302. Purposes, Rules of construction

A. Interpretation. This Procurement Act shall be interpreted and applied in a manner that
promotes its underlying purposes and policies.

B. Purposes and Policies. The underlying purposes and policies of this Procurement Act
are:

1. to simplify, clarify, and modernize the law governing Procurement by the Navajo

Nation;

2. to foster effective broad-based competition consistent with the purposes and provisions
of Navajo Nation laws, as may be amended from time to time, including, but not limited
to the following: the Navajo Nation Business Opportunity Act (“NBOA”), 5 N.N.C. §§
201 et seq., the Navajo Business and Procurement Act, 12 N.N.C. §§ 1501 et seq., and
the Navajo Nation Ethics in Government Law, 2 N.N.C. §§ 3741 et seq.;
to permit the continued development of Procurement policies and practices;
to provide for consistency, quality, and integrity in all Navajo Nation Procurement;
to provide for increased public confidence in all Navajo Nation Procurement;
to ensure the fair and equitable treatment of all Persons who engage with the Navajo
Nation Procurement system; and
7. To provide increased economy in all Navajo Nation Procurement and to maximize to

the fullest extent practicable the purchasing value of Public Funds of the Navajo

Nation.

SN AW

§ 303. Ethics in Procurement and reporting of Anti-Competitive practices

A. Good Faith Participation. This Procurement Act requires all Parties involved in the
negotiation, performance, or administration of all Navajo Nation Procurement and
Contracts to act in good faith and in compliance with Navajo Nation laws.

B. Void for Collusion or other Anti-Competitive Practices. In the event the Department of
Justice determines that Collusion or other Anti-Competitive Practices have occurred, the
Procuring Employee in consultation with the Department of Justice (or the Office of
Legislative Counsel if the Procuring Party is the Legislative Branch) may void any
Procurement or Contract.
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§ 304. Application of this Procurement Act

A. General Application. This Procurement Act applies only to Contracts solicited or entered
into after the effective date of this Procurement Act unless the Parties agree to its
application to a Contract solicited or entered into prior to the effective date.

B. Application to all Navajo Nation Procurement. This Procurement Act shall apply to every
expenditure of Public Funds, irrespective of source, by the Navajo Nation acting through a
Procuring Party under any Contract. Nothing in this Procurement Act or its Procurement
Regulations shall prevent any Procuring Party from complying with the terms and
conditions of any Grant, gift, bequest, or other agreement that requires compliance with
procurement laws of another jurisdiction. This Procurement Act shall not apply to Local
Governance Act (“LGA”), 26 N.N.C. §§ 1 et seq., governance certified Chapters that are
governed by their respective Procurement policies.

C. Exceptions of this Procurement Act. This Procurement Act shall not apply to the following
agreements or types of Procurement:
1. selection of expert witnesses for litigation on behalf of the Navajo Nation, as selected

by the Attorney General;

2. agreements between the Navajo Nation and any federal, state, and local governments,
including prime contracts and Grants, for the provision of governmental Services to
Navajos and other Persons within the Navajo Nation unless specifically required by the
agreement; and

3. procurements for permits, licenses, or leases of real estate including appurtenant rights.

§ 305. Severability

If any provision of this Procurement Act is held invalid, such invalidity shall not affect other
provisions or the application of this Procurement Act which can be given effect without the invalid
provision or application; and to this end, the provisions of this Procurement Act are declared to be

severable.

§ 306. Construction against implicit repealer

Since this Procurement Act is a general act, no part of it shall be deemed to be impliedly repealed
by subsequent legislation if such construction of the subsequent legislation can be reasonably

avoided.

§ 307. Effective date
This Procurement Act shall become effective pursuant to 2 N.N.C. § 164(A)(17).
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§ 308. Definitions

A.

The words used in this Procurement Act shall have their ordinary meanings unless:
1. the context in which they are used clearly requires a different meaning; or
2. adifferent definition is provided for in a particular provision.

“Aggrieved Person” means any Offeror or Contractor who is aggrieved in connection with
a Solicitation or award of a Contract; or any Person who is aggrieved in connection with a
debarment or suspension decision.

“Anti-Competitive Practice” means an act that harms, prevents, restricts, or distorts
competition for a Procurement, or Contract opportunity, whether by fraudulent action or
action taken in bad faith.

D. “Bid” means an Offer to perform a Contract for the provision of Goods, and any attendant

Services, at a specified price in response to the requirements contained in an Invitation for
Bids.

E. “Business” means any legal entity, including but not limited to a corporation, limited

liability company, company, partnership, individual, sole proprietorship, joint venture, or
non-profit entities.

F. “Change Order” means a written order directing the Contractor to make changes in the Scope

G.

of Work, term, or price in a Construction, architect, engineer, or land surveyor Contract
only as authorized by the Contract. A Change Order is a Contract Modification.

“Collusion” means an arrangement between two or more Persons designed to achieve an
Anti-Competitive Practice, including to improperly influence the actions of another Person.

“Conflict of Interest” means the reasonable foreseeability that any personal or economic
interest of a Public Official, or Employee, will be affected in any materially different
manner than the interest of the general public, by any decision, enactment, agreement,
award, or other official action or function of any governmental body the Navajo Nation.

“Construction” means the process of building, altering, repairing, improving, installing,
renovating, or demolishing any structure or building, or other improvements of any kind to
any real property. It does not include the activities necessary to sustain routine operation,
routine repair, or routine maintenance of existing structures, buildings, or other
improvements to any real property.
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J. “Contract” means all types of Navajo Nation agreements, regardless of what they may be
called, for the procurement of Goods, Services, or Construction, unless it is the type of
agreement excluded in Section 304(C) of this Procurement Act.

K. “Contractor” means any Person, including Vendors, having a procurement Contract with a
Division, Department, Office, or Program of the Navajo Nation.

L. “Data” means recorded information, regardless of form or characteristic.

M. “Designee” means an individual who is an appropriately authorized representative acting
within the limits of approved authority.

N. “Division, Department, Office, or Program of the Navajo Nation” means any Department,
Commission, Council, Board, Bureau, Committee, Institution, Legislative Body, Agency,
Government Corporation, non-LGA governance certified Chapter, or other establishment
or Public Official of the Executive, Legislative, or Judicial Branch of the Navajo Nation
government. It does not mean an LGA governance certified Chapter, an Enterprise, or an
Authority of the Navajo Nation.

O. “Emergency” means a need, following an unexpected occurrence or occasion, that requires
immediate action to protect the public health, welfare, or safety of the Navajo Nation or its

property.

P. “Employee” means an individual compensated by a Division, Department, Office, or
Program of the Navajo Nation, whether elected, appointed, or not, and any uncompensated
individual performing Services for any Division, Department, Office, or Program of the
Navajo Nation.

Q. “Goods” means all property, tangible or intangible, which includes but is not limited to
supplies, products, equipment, materials, printing, software, and insurance.

R. “Grant” means the receipt or provision of any assistance, financial or otherwise, under a
program authorized by Navajo Nation, state, or federal law; private; or philanthropic
sources. It does not include an award with the primary purpose of procuring an end product,
whether in the form of Goods, Services, or Construction; a Contract resulting from such an
award is not a Grant but a Procurement Contract.

S. “Invitation for Bids” (“ITB”) means a Solicitation issued by a Procuring Party seeking
Offers where the Offer providing the lowest price serves as the basis for the award, so long
as that Offeror is Responsible and Responsive.
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V. “Maximum Feasible Price” (“MFP”) means the estimated cost of the Goods, Services, or
Construction to be solicited. The Maximum Feasible Price establishes the maximum
amount of funds the Procuring Party is willing to expend on the Procurement and restricts
the total purchase price for which a Procurement may be made. Regardless of Procurement
method utilized, the Maximum Feasible Price shall be established prior to issuing any
Solicitation and shall not be shared publicly.

W. “May” denotes the permissive and shall apply if the defined term is not capitalized.

X. “Modification” means any written document that amends the original Contract by mutual
action and is signed by the Parties to the Contract.

Y. “Offer Security” means a Bid bond or deposit submitted with an Offer to guarantee to the
Procuring Party that the Offeror, if awarded the Contract, will execute the Contract within
a specified period of time and will furnish any bonds or other requirements of the
Solicitation. Offer Security shall only be required in Construction Procurement.

Z. “Offeror” means the Person who provides a timely, written response to a Solicitation.

AA. “Party” or “Parties” means the Contractor and Procuring Party of a Procurement Contract
as it pertains to this Procurement Act.

BB. “Person” means any Business, union, committee, club, other organization, or group of
individuals.

CC. “Procurement” means buying, purchasing, renting, leasing, or otherwise acquiring any
Goods, Services, or Construction, unless such purchase is excluded from coverage by this
Procurement Act or by some other provision of Navajo Nation law. It also includes all
functions pertaining to the acquisition of any such Goods, Services, or Construction.

DD. “Procuring Employee” means an Employee for a Division, Department, Office, or Program
of the Navajo Nation who is responsible for procuring Goods, Services, or Construction
for a Division, Department, Office, or Program of the Navajo Nation.

EE. “Procuring Party” means any Division, Department, Office, or Program of the Navajo
Nation that is subject to the Procurement Act or its implementing Procurement Regulations.
The head of the Procuring Party may delegate completion of required actions under this
Procurement Act and Procurement Regulations to the Procuring Employee, unless
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FF.

GG.

HH.

IL.

JJ.

LL.

MM.

authorization or signature is required. Such actions shall be made by the head or authorized
Designee of the Procuring Party.

“Proposal” means an offer to perform a Contract for the provision of Services, and any
attendant Goods, or Construction, in response to the requirements contained in a Request
for Proposals.

“Public Funds” means all funds as provided in 12 N.N.C. § 810(S).

“Public Notice” means Publication in a manner by which a Solicitation is made available
to the general public.

“Publication” means, for the purposes of this Procurement Act, any commonly utilized or
easily accessible report, article, educational material, handbook, brochure, pamphlet, press
release, public service announcement, web page, audio or visual material, or other
communication for public dissemination.

“Public Official” means a Public Official as defined in the Navajo Nation Ethics in
Government Law, 2 N.N.C. § 3743 (S).

“Purchase Description” means the words used in a Solicitation to describe the Goods,
Services or Construction to be procured, which includes any Specifications or Scope of
Work.

“Purchasing Manager” means the person, or authorized Designee, of the Purchasing
Services Department within the Office of the Controller who is responsible for
administering Procurement for the Navajo Nation.

“Procurement Regulations” means the regulations adopted by the Budget and Finance
Committee to govern the Procurement of Goods, Services, or Construction by a Procuring
Party.

NN. “Request for Proposals” (“RFP”) means a Solicitation issued by a Procuring Party seeking

00.

Offers where the award is based on meeting stated evaluation factors, which includes price.

“Request for Statement of Qualifications” (“RSQ”) means a Solicitation issued by a
Procuring Party for the purpose of soliciting information from Persons as to their
qualifications and capability to provide Goods or Services where award is based on
contracting with the highest qualified Offeror at a fair and reasonable cost.
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PP. “Responsible Offeror” means a Person who has the capability in all respects to perform fully
the Contract requirements noted in the Solicitation, and the integrity and reliability that
will assure good faith performance.

QQ. “Responsive Offeror” means a Person who has submitted an Offer that conforms in all
material respects to the requirements of the respective Solicitation for which it is submitted.

RR. “Scope of Work” means the terms describing the Goods to be provided or the Services to
be performed. The Scope of Work should be a part of the Purchase Description and include,
but is not limited to, any milestones, reports, deliverables, and end products expected from
the Contractor in addition to a time line.

SS. “Services” means the furnishing of labor, time, or effort by a Contractor, not involving the
delivery of Goods other than those incidental to the required performance. This term shall
not include employment agreements or collective bargaining agreements.

TT. “Shall” denotes the imperative and shall apply if the defined term is not capitalized.

UU. “Solicitation” means the process of issuing written document(s), whether attached or
incorporated by reference, to obtain information or pricing from an Offeror. Solicitations
are issued in the form of an Invitation for Bids, Request for Proposal, Request for Statement
of Qualification, or when seeking Quotations utilizing one of the following Procurement
methods: Small Purchase, Micro-Purchase, Emergency, Direct Source, or Solo Source
Procurement.

VV. “Statement of Qualifications” means an Offer to perform a Contract for the provision of
Services that describes the qualifications and capabilities of the Offeror in response to the
requirements contained in a Request for Statement of Qualifications.

WW.“Quotation” or “Quote” means an Offer to perform a Contract that provides the cost for
Goods, Services, or Construction in response to a Solicitation, such as a Small, Micro-,
Emergency, Direct, or Solo Procurement.

XX. “Vendor” means a dealer, distributor, merchant, or other seller providing Goods, Services,
or Construction. A prospective or actual Offeror or Contractor may be a Vendor.

§ 309. Public access to Procurement information

Procurement information shall be available to the public to the extent provided by the Navajo
Nation Privacy and Access to Information Act, 2 N.N.C. §§ 81 ef seq.
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§ 310. Collection of data concerning public Procurement

The Purchasing Manager shall cooperate with the Office of the Controller in the preparation of
statistical Data concerning the Procurement, usage, and disposition of all Goods, Services, and
Construction. The Office of the Controller shall employ such trained personnel as may be
necessary to carry out this function. A Procuring Party shall furnish such reports as the Purchasing
Manager, or authorized Designee, may require concerning usage, needs, and stocks on hand. The
Purchasing Manager, or authorized Designee, shall have the authority to prescribe forms to be used
by a Procuring Party when making requisitions, orders, and reports regarding of Goods, Services,
and Construction, unless otherwise provided for in law or regulation.

§ 311. Retention of Procurement records

All Procurement records shall be retained and disposed of in accordance with records retention
guidelines and schedules provided for in the Procurement Regulations. Inspection of all retained
documents shall be governed by the Navajo Nation Privacy and Access to Information Act, 2
N.N.C. §§ 81 et seq.

Subchapter 2. Regulations Required by this Act

§ 320. Navajo Nation Procurement Regulations

A. The Budget and Finance Committee of the Navajo Nation Council shall adopt Procurement

Regulations within one (1) year of the passage of this Act.

1. These Procurement Regulations shall be developed by the Department of Justice and
the Purchasing Department of the Office of the Controller in consultation with the
Business Regulatory Department of the Division of Economic Development and the
Office of Legislative Counsel.

2. The adopted Procurement Regulations should be evaluated for potential revision at
least every two (2) years. Such Procurement Regulations shall be consistent with the
provisions of the NBOA, 5 N.N.C. §§ 201 ef seq.

B. The Budget and Finance Committee shall not delegate its power to promulgate
Procurement Regulations.

C. No Procurement Regulation shall change any commitment, right, or obligation of the
Navajo Nation or of a Contractor under a Contract already in existence on the effective

date of such Procurement Regulation.
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Subchapter 3. Prerequisites to Solicitation

§ 330. Procurement file

The Procuring Party shall create a Procurement file that shall document the life of the Procurement
from pre-Solicitation activities through the expiration of any Contract or later in time warranties.
Updating and storage of the Procurement file is the responsibility of the Procuring Party, including
when submitting through a software program for review. A Procurement file is not a public record.
Procurement File

§ 331. Prerequisites to Solicitation

Prior to issuing a Solicitation, the Procuring Party shall document the below actions in the
Procurement file, as is applicable to the Procurement method utilized:

A. completion of research related to the Goods, Services, or Construction sought such that the
Procuring Party is able to articulate the general details expected for a Contract of this type,
including but not limited to cost, scope, potentials delays, and necessary time for
completion;

B. evidence of estimated project costs based on the Procuring Party’s research into other
similar projects, past work experience, and other expertise;

C. documentation of the established the Maximum Feasible Price, including the relevant
funding sources;

D. afully developed Purchase Description, including a Scope of Work and any Specifications,
any project expectations related to expected quality of the Goods or Services, project
completion, and delivery;

E. submission of the Solicitation to the Risk Management Department to determine any
required insurance coverage, if determined necessary; and

F. documentation of established evaluation criteria and scoring system for assessment of all
Offers received in response to the Solicitation.

§ 332. Cancellation of Solicitations

A Solicitation may be cancelled, or any or all Offers may be rejected in whole or in part, when it
is in the best interests of the Navajo Nation. The reasons for the cancellation shall be made part of

the Project file.
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§ 340.
A.

§ 341.

§ 342,

Subchapter 4. Methods of Source Selection: Non-Construction

Allowed Procurement methods

Except as otherwise authorized by law, all Contracts shall be awarded utilizing the
procedures and criteria for the below source selection methods according to the standards
established for each:

Competitive Sealed Bidding, pursuant to 12 N.N.C. § 341;

Competitive Sealed Proposals, pursuant to 12 N.N.C. § 342;

Competitive Selection for Professional Services, pursuant to 12 N.N.C. § 343;
Small Purchases Procurement, pursuant to 12 N.N.C. § 344;

Micro-Purchase Procurement, pursuant to 12 N.N.C. § 345;

Emergency Procurement, pursuant to 12 N.N.C. § 346;

Direct Source Procurement, pursuant to 12 N.N.C. § 347,

Solo Source Procurement, pursuant to 12 N.N.C. § 348; and

Construction Services Procurement, pursuant to 12 N.N.C. § 350.

0 XN U AW

Public Notice.

The Procuring Party shall give Public Notice of the Solicitation lasting a reasonable period,
as is appropriate for the Goods, Services, or Construction sought. The Public notice period
shall run from the time of first Publication to the deadline for submission of Offers.

Public Notice shall be made via Publication in a manner that provides notice the Navajo
Nation and the general public.

The Business Regulatory Department of the Division of Economic Development shall
maintain an internet website that is the official Navajo Nation Procurement Solicitation
webpage providing Offerors with Public Notice of Solicitations and other relevant
information about Navajo Nation Procurements. The Procuring Party may determine when
it is in the best interest of the Navajo Nation to publish a Solicitation via this web page.

Competitive sealed bidding

. Competitive Sealed Bidding shall be utilized when selecting an offer relies on the lowest

price as the determinative factor for the Procurement.

Invitation for Bids. The Procuring Party shall issue an Invitation for Bids with a Purchase
Description describing the project in detail, the selection process, and all submission
requirements, including at minimum deadlines, Offeror NBOA Priority status, project
scope, duration, minimum qualifications, mandatory service standards, and any required

warranties.
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C. Public Notice. Public Notice of the Invitation for Bids shall be given, at a minimum, as
required in 12 N.N.C. § 341 (Public Notice).

D. Bid Acceptance. The Procuring Party shall ensure Bids are unconditionally accepted
without alteration or correction and kept protected from review, except as authorized by
the NBOA, this Section, or the Procurement Regulations.

E. Bid Correction, Modification, or Withdrawal. Prior to the date and time set for the Bid

opening, Offerors may correct, modify, or withdraw a Bid by providing the Procuring Party

a written notice of the correction, Modification, or withdrawal according to the procedure

identified in the Solicitation or the Procurement Regulations.

1. After the start of a Bid opening, Offerors shall not correct or modify their Bid in a
manner prejudicial to fair competition or the interest of the Navajo Nation.

2. Correction or withdrawal of inadvertently erroneous Bids before or after award, or
cancellation of awards or Contracts based on such Bid mistakes, shall be permitted in
accordance with the Procurement Regulations.

F. Bid Opening. Bids shall be opened publicly in the presence of one or more witnesses at
the time and place designated in the Invitation for Bids. The name of each Offeror, amount
of each Bid, and such other relevant information required by the Procurement Regulations
shall be recorded. Bids opening shall occur pursuant to the procedure established in the
NBOA and the Procurement Regulations.

G. Bid Evaluation. The Procuring Party shall evaluate a Bid solely on the requirements and
criteria established in the Invitation for Bids with the lowest Responsive price as the
determinative factor for award.

H. Award.

1. The Procuring Party shall issue, in writing, notice of the award of the Procurement
Contract with reasonable promptness, to the lowest Responsible and Responsive
Offeror. A Copy of this notice shall be maintained in the Procurement file.

2. In the event all Responsible and Responsive Bids exceed the established Maximum
Feasible Price, the Procuring Party may negotiate and enter into a Contract with a low
Responsible and Responsive Offeror if:

a. the original price of the selected Responsible and Responsive Bid does not exceed
the Maximum Feasible Price by more than ten percent (10%);

b. the negotiations result in a reduction of price or Scop of Work, which may include
changes in the Bid requirements, in order to bring the Bid price within the
Maximum Feasible Price; and
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c. the negotiations are carried out according to procedures established in the
Procurement Regulations.

Multi-Step Sealed Bidding. When the Procuring Party determines it is impractical to
initially prepare a purchase description to support an award based on price, it may issue an
Invitation for Bids first requesting the submission of unpriced Offers to be followed by a
second Invitation for Bids limited to those Offerors whose offers were qualified under the
criteria set forth in the first Solicitation.

§ 343. Competitive sealed proposals

A.

Competitive Sealed Proposals shall be utilized when the Procuring Party determines that
the selection of the most advantageous offer requires the evaluation of multiple qualifying
factors in which price is one of the evaluated factors.

Request for Proposals. The Procuring Party shall issue a Request for Proposals, which shall
include a Purchase Description, all contractual terms and conditions, and set forth the
criteria to be used in evaluating the Proposal submissions from Offerors. The Purchase
Descriptions, terms and conditions, and Specifications for Services and any attendant
Goods shall not be unduly restrictive.

Establishing Evaluation Factors. In addition to the pre-Solicitation requirements of 12

N.N.C. § 331, prior to issuing a Request for Proposal, the Procuring Party shall:

1. prepare the factors by which it will evaluate Proposals submitted in response to the
Solicitation;

2. prepare the standards by which the Procuring Party will determine acceptability of

quality, workmanship, delivery, and suitability for a particular purpose of the final work
product;

3. specify in writing a scoring system specific to the standards established in the Request
for Proposals for rating each submitted Proposal; and

4. Include all abovementioned factors, standards, and scoring system in the Request for
Proposal.

Public Notice. Public Notice of the Solicitation shall be given, at a minimum, as provided
in 12 N.N.C. § 341 (Public Notice).

Proposal Acceptance. The Procuring Party shall ensure Offers are unconditionally accepted
without alteration or correction and kept protected from review, except as authorized by
the NBOA, this Section, or the Procurement Regulations.
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F. Proposal Correction, Modification, or Withdrawal. Prior to the date and time set for the
Proposal opening, Offerors may correct, modify, or withdraw an Offer by providing the
Procuring Party a written notice of the correction, Modification, or withdrawal according
to the procedure identified in the Solicitation or the Procurement Regulations, subject to
any requirements established in the Procurement Regulations.

1. After the start of an Offer opening, Offerors shall not correct or modify their Offer in a
manner prejudicial to fair competition or the interest of the Navajo Nation.

2. Correction or withdrawal of inadvertently erroneous Offers before or after award, or
cancellation of awards or Contracts based on such mistakes, shall be permitted in
accordance with the Procurement Regulations.

G. Opening of Proposals. Proposals shall be opened in a manner that avoids disclosure of
contents to competing Offerors during the process of evaluation and any necessary
negotiation. Proposal opening shall occur pursuant to the procedures established in the
NBOA and the Procurement Regulations.

H. Evaluation and Award.

1. The Procuring Party shall issue, in writing, notice of award of the Procurement
Contract, with reasonable promptness, to the Responsible and Responsive Offeror
whose Proposal is determined to be the most advantageous to the Navajo Nation after
considering the evaluation factors established in the Request for Proposals and the
Maximum Feasible Price. The Procuring Party may only evaluate factors or criteria
established in the Request for Proposal. The notice of award shall be maintained in the
Procurement File.

2. In the event all Responsible and Responsive Proposals exceed the Maximum Feasible
Price, the Procuring Party may negotiate and enter into a Contract with a lowest
Responsible and Responsive Offeror if:

a. the original price of the Responsible and Responsive Proposal selected does not
exceed the Maximum Feasible Price by more than ten percent (10%);

b. the negotiations result in a reduction of price or Scope of Work, which may include
changes in the Proposal requirements in order to bring the Proposal price within the
Maximum Feasible Price; and

c. the negotiations are carried out according to procedures established in the
Procurement Regulations.

3. Discussion with Responsible Offerors and Revisions to Proposals. As provided in the
Request for Proposals, and according to standards set in the Procurement Regulations,
the Procuring Party may conduct discussions with Responsible Offerors who submit
Proposals, and the Procuring Party determines it reasonably likely to be selected for
award, for the purpose of clarification of any issues in the Proposal to assure the
Offeror’s full understanding of, and responsiveness to, the Solicitation requirements.
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§ 344. Competitive selection for professional services

A.

Competitive Selection of Professional Services shall be utilized when the Procuring Party
determines that the selection of the most advantageous Contractor for the Navajo Nation
requires the evaluation of multiple qualifying factors in which price is not one of the
evaluated factors for award, but that the final agreed upon compensation after Contractor
selection shall be fair and reasonable.

When procuring professional Services, the Procuring Party shall issue Request for
Statements of Qualifications according to the procedures established in 12 N.N.C. § 343
(Competitive Sealed Proposals), in addition to the requirements of this Section.

Professional Services includes the architects, engineers, dentists, physician, land surveyors,
attorneys, accountants, trainers or workforce education specialists, and other professional
positions requiring specific expertise, certification, or licensing not otherwise addressed in
this Procurement Act and as may be further explained in the Procurement Regulations.

Any Procuring Party may procure professional Services, except for the Services of
attorneys or tribal court advocates. Only the Attorney General of the Navajo Nation may
procure Contracts for the Services of outside attorneys and tribal court advocates. This
includes Contracts for attorneys representing LGA governance certified Chapters;
however, the LGA governance certified Chapters shall follow their Procurement policies
for the Procurement of an attorney, whose final selection and Contract award shall be
reviewed and approved by the Attorney General.

The Procuring Party shall award a Contract, in writing, to the best qualified Offeror based
on the evaluation factors established in the Request for Statement of Qualification and after
filing a written determination in the Procurement File explaining the reason the
compensation is fair and reasonable.

The award to a Contractor shall be made pursuant to the provisions of this Section and any
further requirements set forth in the Procurement Regulations. If an Offeror includes a
separate cost proposal in a submitted Statement of Qualifications when not required, the
Procuring Party may not open or evaluate the cost proposal, but may evaluate the Offer
only. If selected, the Procuring Party may require the Offeror honor the pricing provided
in the originally submitted cost proposal.

§ 345. Small purchases Procurement

Applicability. The Procuring Party may make any Procurement costing no less than the amount
established for a Micro-Purchase in the Procurement Regulations and not exceeding the amount

Proposed Navajo Nation Procurement Act Amendments Clean Page 16 of 25
Last Revised July 28, 2023



established for a Small Purchase in the Procurement Regulations. Such Procurement shall be made
according to the procedures established in the Procurement Regulations, provided that no
Procurement shall be artificially divided in such a manner to create multiple Small Purchases under
this Section. The Procuring Party shall give NBOA Priority Businesses preference in Small
Purchases Procurements.

§ 346 Micro-purchases Procurement

A.

Applicability. The Procuring Party may make any Procurement not exceeding the amount
established in the Procurement Regulations, provided that no Procurement shall be
artificially divided in such a manner that it constitutes multiple Micro-Purchases under this
Section. The Procuring Party shall give NBOA Priority Businesses preference in Micro-
Purchases Procurements.

Micro-Purchases may be awarded without competitive selection if the Procuring Party
considers the price to be reasonable based on research, experience, purchase history, or
other information as provided in the Procurement Regulations. Such details and
information shall be documented in the Procurement File.

§ 347. Emergency procurement

A.

A Procuring Party may award a Contract without competitive selection when an
Emergency exists, under the requirements of this Section, according to the procedure set
forth in the Procurement Regulations. If no procedure exists, the Procuring Party may
adhere to the Direct Source Procurement procedure.

An Emergency Procurement shall be limited to only the Goods, Services, or Construction
necessary to fulfill the immediate need created by the present Emergency.

Emergency Procurement shall be made utilizing competitive selection and preference for
NBOA Priority certified Businesses as is practicable based on the circumstances.

§ 348. Direct source procurement

A.

A Procuring Party may award a Contract for Goods, Services, or Construction without

competitive selection when, regardless of price, the Procuring Party, in concert with the

Department of Justice (or the Office of Legislative Counsel for Procurements by the

Legislative Branch) determines in writing that either:

1. prior attempt(s) at Procurement through competitive selection methods yielded no
Offers, only Offers in excess of the Maximum Feasible Price, or otherwise did not
result in a Procurement award or Contract;
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2. the project relates to the selection of a utility provider where the selected provider is
the sole utility provider in the respective area or when the Navajo Tribal Utility
Authority is the preferred provider in the respective area; or

3. the Contractor has direct knowledge of or past experience with the particular project,
such as being the original Contractor on an unfinished project and that it would be in
the best interest of the Navajo Nation to award a Contract to the original Contractor in
order to continue and finish the project.

B. The Department of Justice (or the Office of Legislative Counsel for Procurements by the
Legislative Branch) shall determine, and may consult with the Purchasing Manager,
whether directly sourcing to a single Vendor or to a limited number of Vendors is the
appropriate selection method according to the reasoning the Procuring Party provides.

C. The written determination, reasoning for such, approval for the determination, and
selection of the Contractor shall be included in the Procurement File.

D. Direct Source selection shall be made utilizing competitive selection and preference for
NBOA Priority certified Businesses as is practicable based on the circumstances.

E. The Procuring Party shall only use Direct Source Procurement when no alternative
Procurement method is feasible or when it is in the best interest of the Navajo Nation.

§ 349. Solo source Procurement

A. A Procuring Party may award a Contract for Goods, Services, or Construction without
competitive selection and according to procedures established in the Procurement
Regulations when, regardless of price, the Procuring Party, with consent of a representative
of the Department of Justice (or the Office of Legislative Counsel for Procurements by the
Legislative Branch) and concurrence of the Purchasing Manager determines in writing that:
1. there is only one source available; and
2. no reasonable alternative exists to meet the intended purpose of the Contract.

B. The written determination, reasoning, and the selection of the particular Contractor shall
be maintained in the Procurement File.

C. The Procuring Party shall only utilize Solo Source Procurement when no reasonable
alternative source exists. If a generic or other equivalent option is available for the Goods,
Services, or Construction sought, then the Procuring Party shall utilize competitive
selection methods as allowed under this Procurement Act.
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D. Procurement for Goods, Services, or Construction utilizing patents, trade secrets, or similar
intellectual property protections where only one Vendor is capable of providing the Goods,
Services, or Construction sought are subject to Solo Source Procurement, provided that a
generic or other equivalent option is not available.

Subchapter 5. Methods of Source Selection: Construction Services

§ 350. Construction Procurement

A. The default procedural method for Construction Procurement shall be that of Competitive
Sealed Proposals; however, the Procuring Party may utilize other Procurement methods if
the requirements for such methods are met, except that no Construction shall be procured
through Competitive Sealed Bidding.

B. This subchapter provides additional requirements for Construction Procurements to which
the Procuring Party must adhere no matter the Procurement method used. The Procurement
Regulations shall provide additional guidance for Construction Procurement.

§ 351. Responsibility for selecting methods of Construction management

A. The Budget and Finance Committee shall include in the Procurement Regulations as many
methods of project delivery, Contract type, and Construction management as it may
determine feasible. The Procurement Regulations shall also:

1. grant the discretion to select the appropriate method of project delivery and
Construction contract management for a particular project to the Procuring Party
responsible for carrying out the Construction project; and

2. require the Procuring Party include in the Request for Proposal or Quotation the type
of project delivery method and Construction management it expects to utilize for the
project.

§ 352. Required Construction security and bonding

A. Offer Security. Offer Security shall be required for all Construction Procurements when

the price estimated by the Procuring Party will exceed the amount established in the

Procurement Regulation.

1. The Procurement Regulations shall provide for any acceptable forms of the Offer
Security.

2. Any Offer submitted that does not comply with the Offer Security requirements shall
be rejected unless, pursuant to the Procurement Regulations, the Procuring Party
determines that the Offer failures to comply is insubstantial.

3. If an Offeror withdraws its Proposal before the Procuring Party awards the Contract, )
no action shall be taken against the Offeror or the Offer Security. “~ o1d g3ul

TDa st

ga)
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B. Performance and Payment Bonding. When a Construction Contract is awarded in excess
of the amount established in the Procurement Regulations, the Contractor shall deliver a
performance and payment bond to the Navajo Nation, which shall become binding on the
Parties upon the execution of the Contract and extend for the entire duration of the
Contract, including Modifications.

1.

The bonds shall be provided such that they are:

a. a performance bond satisfactory to the Navajo Nation in an amount equal to one
hundred percent (100%) of the total purchase price specified in the Contract; and

b. apayment bond satisfactory to the Navajo Nation for the protection of all Persons
supplying labor and material to the Contractor or its subcontractors for the payment
of the work performed pursuant to the Contract. The bond shall be in an amount
equal to one hundred percent (100%) of the total purchase price specified in the
Contract.

The Procurement Regulations shall provide for the acceptable form of the performance

and payment bonds required by this Procurement Act.

Reduction of Bond Amounts. The Procurement Regulations may authorize the

Procuring Party to reduce the amount of performance and payment bonds to fifty

percent (50%) of the total purchase price for each bond.

C. Authority to Require Additional Bonds and Security. Nothing in this Section shall be
construed to limit the authority of the Navajo Nation to require a bond or other security in
addition to those bonds or security, or in circumstances other than those specified in 12
N.N.C. § 352(A)-(B).

Subchapter 6. Contract Formation, Administration

§ 360. Uniform Contract clauses and Contract administration

A. Contract Clauses.

1.

All Contract clauses shall be consistent with the provisions of this Procurement Act
and the Procurement Regulations issued pursuant to this Chapter. Contracts shall
include all clauses necessary to ensure the Navajo Nation’s interests are addressed and
protected.

A provision requiring any litigation, arbitration, or other dispute resolution proceeding
arising from the Contract be conducted in any state is against the Navajo Nation’s
public policy and is void and unenforceable.

The Procurement Regulations shall require the inclusion of clauses addressing, as
applicable: dispute resolution; choice of law; appropriate remedies; price adjustments;
time of performance; differing site conditions; Contract Modification, changes in the
Scope of Work and quantities of work; suspension of work; termination of Contracts;
inspection, audit, recordkeeping requirements; statutory requirements; and other

Contract provisions as appropriate.
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B. Price Adjustments. Adjustments of Contract price shall be permitted by mutual agreement
of the parties in writing.

C. Appropriate Remedies. The Procurement Regulations may include, but are not limited to
only clauses providing for appropriate remedies covering the followmg subjects:
1. liquidated damages;
2. specified excuses for delay or nonperformance;
3. termination of the Contract for default of the Contractor; and
4. termination of the Contract in whole or in part for the convenience of the Navajo Nation
or due to unavailability of Navajo Nation funds.

D. Cancellation Due to Unavailability of Funds in Succeeding Fiscal Periods. When funds
are not appropriated or otherwise made available to support continuing performance for a
Contract in a subsequent fiscal period, the Contract shall be terminated and the Contractor
shall be reimbursed for the reasonable value of any non-recurring costs incurred to that
date, but not amortized in the price of the Goods, Services, or Construction delivered under
the Contract. The cost of termination may be paid from any appropriations available for
such purposes.

E. Contract Approval and Administration. In addition to any other statutory review
requirements, prior to final execution and regardless of Procurement Method utilized, all
Contracts shall be reviewed and approved by the head or Director (or authorized Designee)
of the following:

1. the Division, Department, Office, or Program of the Navajo Nation from where the
Contract originates;

2. the Office of the Controller for documents related to the finances of the Contract;

3. the Director of the Office of Management and Budget for documents related to a
financial impact on the Navajo Nation; and

4. the Department of Justice for legal sufficiency of the Contract, the Procurement, and
the Procurement File.

F. Purchase Orders Excluded from Review. The Procurement Regulation may establish
review and authorization procedures independent of to this Section for the final approval
and execution of Purchase Orders, provided that any utilized form or version of a Purchase
Order receives approval from the Department of Justice.

§ 361. Contract termination, expiration, and resumption

A. Termination. When a Procuring Party terminates a Contract for the Contractor s default,
that Contractor shall not be eligible to complete the work unless decided otherwise by the
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Procuring Party in consultation with the Department of Justice. A Contractor may be
eligible to complete the work if the Navajo Nation terminated the Contract for reasons
other than default.

B. Resumption of expired Contracts. When a Contract expires through no fault of the
Contractor and the Scope of Work is not complete, the Procuring Party and the Contractor
may enter into a Modification of the original Contract to extend the Contract term to
complete the Scope of Work. The Procuring Party and the Contract shall initiate the
Modification within nine (9) months of the original Contract’s expiration without
amendment to the Scope of Work or total Contract price. This Subsection does not
supersede the Navajo Nation preferred practice to extend the term of a Contract by
Modification prior to its expiration to ensure continuous work performance.

§ 362. Types of Contracts

Subject to the limitations of this Subchapter, any type of Contract promotes the best interests of
the Navajo Nation may be used; except that the use of a cost-plus-a-percentage-of-cost Contract is
prohibited.

§ 363. Multi-term and multi-source Contracts

A. Unless otherwise provided by law, a Contract may be entered into for any period of time
deemed to be in the best interests of the Navajo Nation, based on the considerations
enumerated in the Procurement Regulations.

1. The term of the Contract and conditions to meet for renewal or extension, if any, shall
be included in the Solicitation.

2. A multi-term Contract shall only be entered into if funds are available to fully fund the
first fiscal period or the first project phase of the Contract at the time of contracting.
Payment and performance obligations for succeeding fiscal periods or phases shall be
subject to the availability and appropriation of additional funds. If funds are not
appropriated or otherwise made available to support continuation of Contract
performance, the Navajo Nation shall terminate the Contract.

B. Indefinite Delivery Indefinite Quantity Contracts. A Procuring Party may procure
indefinite delivery indefinite quantity Contracts for multiple projects and Contractors under
a single Solicitation, provided that the total amount of the multiple Contracts and all
renewals for a single Contractor do not exceed the price and term limit, including increases
and extensions, established in the Solicitation.

§ 364. Reimbursement Cost principles regulations required

The Procurement Regulations may establish reimbursement cost principles that set the maximum
limits of incurred costs under Contract reimbursement provisions. -
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§ 365. Protesting Solicitations and awards

A.

Right to Protest. Any Offeror or Contractor aggrieved in connection with the Solicitation
or award of a Contract may protest such grievance in writing to the Procuring Party within
fourteen (14) days after the Aggrieved Person knows or should have known of the facts
giving rise to the reason for the protest according to procedures provided by the
Procurement Regulations.

Authority to Resolve Protests. The Procuring Party, with the approval of the Department
of Justice, shall have the authority to investigate, resolve, and make a determination
regarding a timely protest from an Aggrieved Person in accordance with requirements of
the Procurement Regulations.

§ 366. Debarment or suspension

A. Authority. The Office of the Controller, with concurrence from the Department of Justice,
shall have the authority to debar or suspend for cause a Person from contracting with or
otherwise receiving a business opportunity from the Navajo Nation pursuant to the
conditions and procedures established in the Procurement Regulations. The Office of the
Controller shall issue a written decision of debarment or suspension, including length of
such, to the Person under investigation.

B. Debarment or Suspension for Cause. The causes for debarment or suspension shall include
the following and are applicable to a Person in their present form or any other identifiable
capacity:

1. conviction in any jurisdiction for commission of a criminal offense incident to
obtaining or attempting to obtain a public or private Contract or subcontract, or in the
performance of such Contract or subcontract;

2. conviction in any jurisdiction for embezzlement, theft, forgery, bribery, falsification or
destruction of records, receiving stolen property, or any other offense indicating a lack
of business integrity or business honesty which currently, seriously, and directly affects
responsibility as a Navajo Nation Contractor;

3. conviction under any antitrust statute arising out of the submission of Offers;

4. violation of Contract provisions of such a character that the of Office of the Controller,
with concurrence from the Department of Justice, determines to be to be so serious as
to justify debarment or a suspension action, such as the below:

a. deliberate failure, without good cause, to perform in accordance with the Purchase
Description or within the time limit provided in the Contract; or

b. arecent record of failure to perform or of unsatisfactory performance in accordance

with the terms of one or more Contracts, provided that failure to perform or

unsatisfactory performance caused by acts beyond the control of the Contractor
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shall not be considered as a basis for debarment or suspension;

5. ineligibility to conduct business with the Navajo Nation under the NBOA;

6. submission of bad Offers in which the Procuring Party determines that the Offeror has
submitted Offers lower than the expected price, or overstated its qualifications, with
the intent to conduct the Services or provide the Goods; and

7. any other cause provided in Procurement Regulations or which the Office of the
Controller, with the approval of the Attorney General, determines to be so serious and
compelling as to affect Responsibility as a Navajo Nation Contractor, including
debarment or suspension by another government.

C. Debarment and Suspension List. The Office of the Controller shall maintain, on a publicly
available website, a list of all debarred and suspended Persons, including the date on which
the action expires. The Office of the Controller shall update this list monthly, except that
at the time the Office of the Controller issues a written notice of debarment or suspension,
it shall add the Person debarred or suspended to the list.

D. Right to Protest. Any Aggrieved Person in connection with being debarred or suspended
may protest such action in writing to the Business Regulatory Department within thirty
(30) days of the date of the written notice of debarment or suspension according to
procedures established in the Procurement Regulations.

E. Authority to Resolve Protests. The Business Regulatory Department shall have the
authority to investigate and make a determination regarding the protest in accordance with
requirements of the Procurement Regulations.

§ 367. Rejection of Offer or termination of Contract by debarred or suspended Person

The Procuring Party shall, at the time of Offer acceptance and prior to Contract execution, review
the list of debarred or suspended Persons to determine whether the Offeror, in its present or any
other identifiable capacity is listed. If that Person is listed and currently debarred or suspended,
the Procuring Party shall immediately, in writing, reject any Offer submitted without review or
terminate the award.

§ 368. Administrative review

The Office of Hearings and Appeals shall have the jurisdiction to hear and decide appeals of protest
decisions under this Procurement Act and its Procurement Regulations.

§ 369. Scope of administrative review & presumed finality of decisions

A. The Office of Hearings and Appeals shall have jurisdiction to review and determine de
novo:
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1. any protest of a Solicitation or award of a Contract by an Aggrieved Person;

2. any protest of a debarment or suspension by the Aggrieved Person; and

3. any appeal by an Aggrieved Person from a determination by the Procuring Party related
to actions in 12 N.N.C. § 365 or by the Office of the Controller or Business Regulatory
Department related to actions in 12 N.N.C. § 366.

B. Time Limitation on Filing an Appeal. The Aggrieved Person shall file an appeal within
twenty (20) calendar days of the receipt of a decision.

C. Decision. The Office of Hearing and Appeals shall make a determination based on the
preponderance of the evidence on the issue of whether the actions of the Procuring Party,
Office of the Controller, or the Business Regulatory Department were consistent with the
provisions of this Procurement Act and the Procurement Regulations. The Solicitation or
award of a Contract or determination to debar or suspend a Person shall be upheld unless
it is shown by a preponderance of the evidence that the actions of the Procuring Party,
Office of the Controller, or Business Regulatory Department violated a specific provision
of this Procurement Act or the Procurement Regulations.

D. Presumed Finality of Decisions. Determinations by the Office of Hearings and Appeals
shall be final and conclusive.

Subchapter 7. Compliance with Requirements of Another Jurisdiction

§ 370. Compliance with federal, state, county, municipal, or other source requirements
Where a Procurement involves use of external assistance or funds, and where the agreement
requires compliance with Procurement laws of another jurisdiction, the Navajo Nation shall
comply with only the mandatorily applicable laws of the jurisdiction. If the agreement allows for
choice of Procurement law and regulations between the two jurisdictions, this Procurement Act
and its Procurement Regulations shall apply unless the Procurement Regulations provide for a
specific instance when external funding Procurement law and regulation may be utilized.

Subchapter 8. Amendment

§380. Amendments
This Procurement Act may be amended by the Navajo Nation Council.
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EXHIBIT B

1. Chapter 2. Navajo Nation Business Opportunity Act

§ 201 Title; Findings; Purpose

§ 202 Definitions

§ 203 Jurisdiction; Application; Compliance requirements; and Violations
§ 204 Implementation; Specific Duties and Responsibilities

§ 205 Contracting Preference Priorities; Certification Requirements
§ 206 Procedures in Procurement

§ 207 Monitoring; Enforcement

§ 208 Appeals

§ 209 Severability

§ 210 Effective Date

§ 211 Periodic Review and Amendments

§ 201. Title; Findings; Purpose
A. This Act shall be known and cited as the Navajo Nation Business Opportunity Act (“NBOA”).

B. Whereas the Navajo Nation Council finds:
1. The Navajo Nation suffers from one of the highest unemployment rates in the United States;

2. -The Navajo Nation’s sovereign status is directly related to its ability and authority to regulate all
commercial activities within the Navajo Nation, including those of non-Native Americans and
non-member Native Americans. In addition, the Treaty of 1868 between the Navajo Nation and
the United States recognizes the inherent authority of the Navajo Nation to exclude non-Native
Americans from the Navajo Nation. Pursuant to this authority, engaging in business within the
Navajo Nation is a privilege granted by the Navajo Nation and is subject to such conditions as the
Navajo Nation may require, subject to applicable federal law. The privilege of entering into the
Navajo Nation for the purpose of engaging in business is therefore conditioned upon, among other
things, compliance with this Act; and

3. -The Navajo Nation has the sovereign authority to regulate all entities and business activity within
the Navajo Nation, including non-profit businesses and organizations, to promote economic
growth and protect the welfare of the Navajo Nation and its people.

C. The purpose of the NBOA is to:

1. Promote the economic self-sufficiency of the Navajo people by granting “first opportunity”

and contracting preference in contracting to Navajo and-Native American owned and operated
businesses;

2. Promote competitive bidding and contracting opportunities among Navajo businesses;
3. Develop a dynamic and self-sustaining private sector on the Navajo Nation;

4. Increase Navajo-business and employment opportunities for the Navajo people;
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5. Provide priority business certification to Businesses;

6. Regulate the procurement of those engaging in business within the Navajo Nation in order to
protect and promote the economic security and welfare of the Navajo Nation:; and

7. Grant first opportunity and contracting preference to qualified Navajo-owned or Native
American-owned businesses for all contracts, subcontracts, grants, and subgrants issued by
public, private, and non-profit entities within the Navajo Nation.

D. It is not the intent of the NBOA to require the Navajo Nation or any other public, private, or non-
profit entities to contract with non-qualified Navajo businesses.

E. The provisions of the NBOA should be liberally interpreted to promote economic development
and the growth of Navajo-owned businesses within the Navajo Nation.

F. Only the Navajo Nation Council, through a valid resolution, shall waive the requirements of the
NBOA.

§ 202. Definitions ‘
Terms not defined in the NBOA that are defined in the Navajo Nation Procurement Act shall have the
meanings in those definitions. For all purposes of the NBOA, the following definitions shall be applicable:

A. “Bid” means an offer to perform a Contract for the provision of Goods and any attendant
Services at a specified price.

B. “Bid/Proposal/Statement of Qualifications Shopping” means a practice involving the
communication with Business prior to or after a Bid/Proposal/Statement of Qualifications
opening, that results in an unfair advantage or opportunity being provided to that Business.

C. “Broker” means buyers and sellers of goods and services including agents/negotiators between
buyer and seller, who do not have custody of property or will not personally perform the contract
to provide the goods or services.

D.- “Business” means any entity, including but not limited to a sole proprietorship, partnership, limited
liability company, corporation, joint venture, or non-profit.

E. “Business Regulatory Department” means what is stated in the Division of Economic
Development Plan of Operations.

F. “Dealer” means one who buys to sell for resale, not one who buys to keep, or makes to sell.

G.—“Division, department, office, or program of the Navajo Nation” means any Department,
Commission, Council, Board, Bureau, Committee, Institution, Legislative Body, Agency,
Government Corporation, non-Local Governance Act certified Chapter, or other establishment or
Public Official of the Executive, Legislative, or Judicial Branch of the Navajo Nation government.
It does not mean a Local Governance Act (“LGA”), 26 N.N.C. §§ 1 ef seq. governance certified
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Chapter, an Enterprise, or an Authority of the Navajo Nation.

H. “Established Business” means a Business engaged in activities with ownership, custody, and
control of an existing adequate inventory or providing professional services.

1. “Front” means an Business having or claiming to have fifty-one percent (51%) or more Navajo or
other Native American ownership, but without the Navajo or other Native American owner(s)
actually owning and controlling the Business. Control is demonstrated by the Navajo or other Indian
Native American owner(s)actively exercising a major role in decision-making for any of the
following: day-to-day operations, profit-sharing, and/or actual management control.

J. *“Native American” means an Indian as the term is used and defined in Title 25 of the Code of
Federal Regulations.

K. “Navajo” means a person who is an enrolled member of the Navajo Nation.
L.-“Navajo Nation” means what is stated in 7 N.N.C. §254.

M. “Maximum Feasible Price” means the estimated cost of the Goods, Services, or Construction being
solicited. This Maximum Feasible Price establishes the maximum amount of funds the Procuring
Party is willing to expend on the Procurement, and restricts the total purchase price for which a
Procurement can be made. Regardless of Procurement method utilized, the Maximum Feasible
Price shall be established prior to issuing any Solicitation and shall not be shared publicly.

N. “Modification” means any written document that amends the original Contract by mutual action of
the Parties to the Contract.

O. “Non-profit” means an entity that is formed for purposes other than generating profit, such as
beneficial or charitable purposes, and in which no part of the organization's income is distributed
to its members, directors, or officers.

P. “Offeror” means the Business who responds to a Solicitation for the Procurement of any Goods,
Services, or Construction. Solicitations are issued in the form of an Invitation for Bids, Request
for Proposal, or Request for Statement of Qualification, but shall also include requests for
Quotations for Small Purchase, Micro-Purchase, Emergency, Direct Source, or Solo Source
Procurement.

Q. “Other Native American” means an Native American other than Navajo who is an enrolled
member of a federally recognized Native American Tribe within the United States.

R. “Owned and Controlled” means having at least fifty-one percent (51%) or more ownership of any
Business, provided that such ownership shall consist of active participation in decision-making,
a role in operations, profit-sharing and actual management control. For a non-profit entity, this
shall mean having at least fifty-one percent (51%) or more of the management and control over
the organization's mission and operations.
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S. “Prime Contractor” means a Business that undertakes, offers to undertake, or purports to have the
capacity to undertake contracting of a project for a specified price and is authorized and
responsible for the management, coordination, completion, supervision, and/or subcontracting for
the contracted project.

T.—“Party” or “Parties” means the Contractor and Procuring Party of a Procurement Contract as it
pertains to this Procurement Act.

U. “Procuring Party” means any Division, Department, Office, or Program of the Navajo Nation that
is subject to the Procurement Act or its implementing Procurement Regulations.

V. “Proposal” means the document(s) submitted by an Offeror in response to requirements contained
in a Request for Proposals.

W. “Private” means a privately-owned Business with operations on the Navajo Nation, including
corporations which are wholly-owned by the Navajo Nation, and does not include non-profit
entities since these types of organizations cannot be owned.

X. “Public” means a Division, department, office, or program of the Navajo Nation. It also includes
any LGA governance certified Chapters of the Navajo Nation, or an Enterprise or Authority.

Y. “Request for Proposals” means a Solicitation issued by the Procuring Party for Offers where the
award is based on evaluation factors beyond price.

Z. “Responsible Offeror” means a Business who has the capability in all respects to perform fully the
Contract requirements noted in the Solicitation, and the integrity and reliability that will assure
good faith performance.

AA. “Responsive Offeror” means a Person who has submitted a Bid, Proposal, Statement of
Qualification, or Quotation that conforms in all material respects to the requirements of the
respective Solicitation.

BB. “Request for Statement of Qualifications” means a Solicitation issued by a Procuring Party for
the purpose of soliciting information from Persons as to their qualifications and capability to
provide Goods or Services.

CC. “Solicitation” means the process of issuing written document(s), whether attached or incorporated
by reference, to obtain information or pricing from an Offeror. This includes an Invitation to Bid,
Request for Proposal, Request for Statement of Qualification, and any request for a Quotation.

DD. “Statement of Qualifications” means the document(s) submitted by an Offeror that describes the
qualifications and capabilities of the Offeror in response to a Request for Statement of

Qualifications.

EE. “Subcontractor” means a Business who receives a contract is-let-by-the-from a prime contractor
or its’ subcontractor for materials, equipment, transportation, and/or other goods and services on
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that prime contract.
§ 203. Jurisdiction; Application; Compliance Requirements; and Violations

A. General jurisdiction. The Navajo Nation has the inherent sovereign authority to authorize and
regulate activities of Businesses-within the jurisdiction of the Navajo Nation.

B. Application. Unless otherwise provided for herein, this Act shall apply-to all public, private, and
non-profit entities engaging in business on the Navajo Nation when procuring goods and/or
services. The NBOA shall apply on a limited basis to all procurement contracts less than $100,000.
For purchases under $100,000, the Procuring Parties must provide evidence they utilized the most
recent source list during the procurement process. If the Procuring Party is unable to select a vendor
from the source list, the Procuring Party must provide a written statement as to why.

C. Inapplicability. The NBOA shall not apply to the negotiation, execution, award, transfer,
assignment, or approval of business site leases, homesite leases, office space leases, shopping
center leases, mineral or non-mineral leases, subleases, permits, and licenses: The NBOA shall not
apply to activities of private persons who contract for goods or services for their individual use or
benefit.

D. Native American Preference. To the fullest extent possible, the NBOA and its rules and regulations
shall be construed in accordance with applicable federal Native American preference laws and
regulations. Specifically, any self-determination contract or portion of a self-determination
contract intended to benefit the Navajo Nation, the NBOA and any other applicable tribal
employment or contract preference laws shall govern with respect to the administration of the
contract or portion of the contract in accordance with the Native American Self-Determination and
Education Assistance Act, 25 U.S.C § 450 et seq. If federal or state-funded contracts specifically
provide for the application of Native American preference rather than Navajo preference, the
Procuring Party shall attempt to negotiate with such party in order to apply the provisions of this
Act. In the event federal or state law expressly precludes the application of, then Native American
preference laws shall be applied and shall not constitute a violation of the NBOA.

E. Federal Aviation Administration Grants. Notwithstanding any other provision herein, the NBOA
shall not apply to Navajo Nation procurement contracts or subcontracts that are to be paid with
federal funds provided by the Federal Aviation Administration, whether such funds are provided
via loans or grants, and whether such funds are provided on a reimbursement basis or up-front

payment basis.

F. Prohibited Activity. Any person who autherizes;—or-knowingly or recklessly omits, authorizes,
falsifies, or otherwise misrepresents any fact or matter material to any determination required by
the NBOA, shall be subject to all applicable sanctions and penalties provided under the NBOA, its
regulations, and any other applicable laws or regulations of the Navajo Nation.

G. Bid/Proposal/Statement of Qualifications shopping. Bid/Proposal/Statement of Qualifications
Shopping shall be prohibited. Any person who engages in such action shall be subject to all
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applicable sanctions and penalties provided under the NBOA, its regulations, and any other
applicable laws or regulations of the Navajo Nation.

H. Fronts. Fronts are prohibited. Any person who engages in such action shall be subject to all
applicable sanctions and penalties provided under the NBOA, its regulations, and any other
applicable laws or regulations of the Navajo Nation.

I. Conflicts of Interest. No official or employee of the Navajo Nation government shall promote,
approve, or participate in any matter pending before the BRD, in which such official or employee,
or any member of his or her immediate family, has an economic or other special interest pursuant
to the Navajo Nation Ethics in Government Law. The failure or refusal of such official or employee
to abstain from such participation, shall render void any approval or action taken by BRD in which
such official or employee participated, to the extent such action is favorable to the Business. The
official or employee in conflict shall be subject to all applicable sanctions and penalties provided
by law.

§ 204. Implementation; Specific Duties and Responsibilities

A. Resource Development Committee. The Resource Development Committee of the Navajo Nation
Council shall have the responsibility and authority to review, amend, modify, and approve rules
and regulations for implementation of the NBOA.

B.- Division of Economic Development. The Division of Economic Development of the Navajo
Nation shall be responsible for administering, enforcing, and implementing the NBOA.

C. Business Regulatory Department. The Business Regulatory Department (BRD) within the
Division of Economic Development, shall be responsible for:
1. Determine the nature, composition, qualification, and preference certification of all

Businesses;

2. Developing and maintaining a certification program to determine the appropriate certification
priority of Business.

3. Promulgating rules and regulations to implement the NBOA.

4. Publishing, maintaining, and making available approved rules and regulations, guidelines, and
forms including provisions of the NBOA to ensure that all entities, and the Navajo people, are
kept fully informed of all current laws, rules, regulations, and procedures for compliance.

5. Regularly reviewing such rules and regulations in coordination with other Navajo Nation
entities and agencies for applicability to economic and market conditions and their relevance
to the interests of the Navajo people, the Navajo Nation, and the purpose of the NBOA.

6. Enforcing compliance with the NBOA and the rules and regulations adopted hereto.

7. Requiring applicability of the NBOA to any proposed contract, subcontract, or other
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§ 205.

transaction to be performed within the Navajo Nation by or on behalf of the Navajo Nation,
as part of required clearance procedures, or prior to approval by the appropriate authority.
Public, private, and non-profit entities shall implement their own clearance procedures that
they shall make available to BRD upon request.

Reviewing solicitation documents as needed and appropriate to comply with the NBOA.

Coordinating efforts with federal agencies that require Native American preference or
maximum utilization of minority businesses.

10. Maintaining and publishing a current Source List of all certified Priority 1 and 2 Businesses

The Source List shall be a resource for Procuring Parties, which are required to identify and
seek Offers from all available Navajo and other Native American-owned Businesses operating
in the respective category of commerce for the contract-letting. Inclusion of a Business on
such a Source List in no way speaks to the capability of or certifies that the Business is
qualified to perform the work in the category in which it is listed.

11. Providing, in accordance with its responsibilities, capabilities, and available resources, in

coordination with those of other responsible and appropriate Navajo Nation departments and
entities, such community, governmental, and business sector educational programs,
information, and advice as may be necessary and appropriate, to the continued understanding
and awareness by such entities of the policies, objectives, and current procedural requirements
for compliance with all provisions of the NBOA and the current rules and regulations adopted
hereunder.

12. Recommend disciplinary action for Navajo Nation employees or officials found to be in

violation or noncompliance with the NBOA pursuant to the applicable Executive, Judicial, or
Legislative Navajo Nation Personnel Policies Manual, or the Ethics in Government Law.

Contracting Preference Priorities; Certification Requirements

A. Business Preference Priorities. The Navajo Nation shall certify all Businesses pursuant to the
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following Navajo Business Opportunity Priority classification:

Priority 1. Certification shall be granted to any one hundred percent (100%) Navajo owned and
controlled Business.

2. Priority 2. Certification shall be granted to any:

i. Fifty-one percent (51%) to ninety-nine percent (99%) Navajo owned and controlled

Business;
ii. Fifty-one percent (51%) to one hundred percent (100%) other Native American owned and

controlled Business;
iii. Any one hundred percent (100%) Navajo Nation owned and controlled economic

enterprise;
iv. Fifty-one percent (51%) to ninety-nine percent (99%) Navajo or other Native American

owned and controlled partnership; .
v. Fifty-one percent (51%) to ninety-nine percent (99%) Navajo or other Native American
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owned and controlled joint venture; or
vi. Any non-profit that is eligible in accordance with § 205(B).

B. Non-Profit Certification. To receive a Navajo Business Opportunity Priority certification
(“Priority Certification™), the Non-profit must have at least fifty-one percent (51%) Navajo or other
Native American control and management of the Non-profit organization's mission and operations,
which may include the Non-profit’s officers and board of directors and key management positions,
such as the executive director.

C. Obtaining a Priority Certification and Required Compliance. To receive a Priority Certification
under NBOA, the Business must satisfactorily demonstrate that it meets the requirements of §
205(A)(1) or (2) and must be in compliance with the Navajo Business Opportunity Act 12 N.N.C.
§§ 1501 et seq.

D. Renew, suspend, and decertify certifications. In order to maintain Priority certification eligibility,
Businesses must renew the certification on an annual basis. Businesses must timely submit
information and documentation on percentage of ownership and organization structure as required.
Renewals shall be reviewed for new information changes in organization and/or operations that
may materially affect the eligibility for preference priority certification. Renewals will be denied
if required information is not provided in a timely manner.

E. Confidentiality. All information submitted for the purpose of obtaining priority certification
information shall be kept confidential and shall not be disclosed except as necessary in a
proceeding under this-Aet-and-the NBOA or other applicable laws.

F. Appeal of Priority Certification Determination. Any Business denied a priority classification may
appeal the determination pursuant to § 207 of the Act.

§ 206. Procedures in Procurement

A. Initial Determination of Maximum Feasible Price by Procuring Party. The determination of the
Maximum Feasible Price shall be made by the Procuring Party prior to the Solicitation. The
Maximum Feasible Price may take into account market price, budgetary constraints, prototype
cost, and evidence of estimated project costs based on the Procuring Party’s research into other
similar projects, past work experience, and other expertise. The Maximum Feasible Price may
not be revealed until the award of the contract. Documentation of the Maximum Feasible Price
and how it was determined must be retained by Procuring Party.

B. Notice to the Business Regulatory Department. Prior to Offer openings, the Procuring Party shall
provide to the Business Regulatory Department:
1. A copy of the Solicitation, including the date and manner the notice was publicized; and
2. A list of all Businesses notified, including the dates and manner of such notices.

C. Bid Opening Procedures and Requirements. The following procedures shall be used at bid
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openings for Invitations for Bid:

1.

2.

3.

All bids submitted by Priority 1 Offerors shall be opened first.
Only Bids submitted by Responsive Offerors shall be considered.

The award shall be made to the Priority 1 Responsive and Responsible Offeror with the lowest
price, provided the price does not exceed the Maximum Feasible Price.

If there is no Priority 1 Responsive and Responsible Offeror with a price less than or equal to
the Maximum Feasible Price, then the bids of the Priority 2 Offerors shall be opened. An award
shall be given to the Priority 2 Responsive and Responsible Offeror with the lowest price,
provided it does not exceed the Maximum Feasible Price.

If no Priority 1 or Priority 2 Responsive and Responsible Offeror is given an award, the
Procuring Party may then be open all other bids, subject to the same specifications and
Maximum Feasible Price.

Any modifications of the specifications, or Maximum Feasible Price made subsequent to the
opening, and that does not result in a contract award, shall be re-procured.

Notwithstanding any provision of the NBOA, in the event that federal law prohibits preference
as provided the NBOA or prohibits negotiations with an Offeror other than the Offeror with
the lowest bid or price offer, the initial opening shall include all Priority 1 and 2 Businesses;
and award shall be made to the Offeror the lowest Responsive price, provided that it is less
than or equal to the Maximum Feasible Price.

D. Proposal/Statement of Qualification Opening Procedures and Requirements. The following
procedures shall be used at openings for Request for Proposals and Request for Statements of

Qualifications:

1.
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All Proposals or Statements of Qualifications submitted by Priority 1 Offerors shall be opened
first.

For Request for Proposals, the Procuring Party shall evaluate each Proposal against the criteria
published in the Request for Proposal. Price may be one of the factors in the criteria but it
cannot be the determinative factor for award.

For Request for Qualifications, the Procuring Party shall evaluate each Statement of
Qualifications against the criteria published in the Request for Qualifications. Price may not
be one of the factors in the criteria evaluated for award.

An award shall be given to the most Responsible and Responsive Priority 1 Offeror, provided
it is less than or equal to the Maximum Feasible Price.

If there is no Priority 1 Responsive and Responsible Offeror with a price less than or equal to

the Maximum Feasible Price, then the Proposals or Statements of Qualifications of the Priority
2 Offerors shall be opened. An award shall be given to the most Responsible and Responsive
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Priority 2 Offeror, provided it is less than or equal to the Maximum Feasible Price.

6. If no Responsible and Responsive Offeror Priority 1 or Priority 2 Offeror is entitled to award,
then the Procuring Party may then be open all other Proposals or Statements of Qualifications,
subject to the same criteria and Maximum Feasible Price.

7. The award shall be made to the non-Priority Responsible and Responsive Offeror, provided
the responsive price does not exceed the Maximum Feasible Price.

8. Any modifications of the criteria or Maximum Feasible Price made subsequent to the opening,
and which does not result in a contract award, shall be re-procured.

9. Proposals or Statements of Qualifications submitted by an Offeror deemed non-responsive
shall not be considered.

E. Subcontracting Requirements. After the award, Prime Contractors shall submit to the BRD a
subcontracting plan listing the following:

1. Subcontractors and suppliers to be used by the prime contractor;
2. Procedures used in selecting subcontractors and suppliers; and

3. Subcontractors or lease agreements for equipment to be used in performance of the
contract.

F. Prior Approval of Modifications. Any contract modification that results in a price exceeding
twenty percent (20%) of the original contract amount, and/or that substantially modifies the
contract’s scope of work, shall be subject to review and approval by the BRD to ensure that such
modifications are not contrary to the purposes or other provisions of NBOA.

G. Required Adherence to Priority Certification. Procuring Parties shall not award contracts to non-
Navajo owned and controlled entities at a price equal to or greater than the price offered by an
equally Priority 1 or 2 Responsible and Responsive Offeror.

§ 207. Monitoring; Enforcement

A. Navajo Nation Review and Approval Process. All proposed professional services, procurement,
and construction contracts shall be reviewed by BRD for compliance with the NBOA.

B. Procedure For Investigating Alleged Violation of NBOA:

1. Upon receipt of a written complaint alleging a violation of the NBOA, the BRD shall conduct
an investigation. A written complaint can only be submitted by a party whose interests have
been directly impacted by the alleged violation. BRD shall keep a record of any witness
statements produced as a result of the investigation.

2. Once the investigation is complete, the BRD shall prepare a written summary of facts
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constituting the alleged violation.

3. Ifaviolation is found, BRD shall initially seek voluntary compliance and appropriate remedial
action from the violating party.

4. If voluntary compliance or remediation is not possible, or if no violation is found, BRD shall
render a written decision and provide a copy of the decision to the complaining and the
violating party.

5. A decision by BRD may be appealed pursuant to § 208 of this Act. Appeals shall not include
matters that are determined through an investigation conducted under § 207(B) of this Act to
be private contractual disputes between parties.

C. Interim Project Suspension; Temporary Restraining Orders; and Permanent Injunctive Relief from

Navajo Nation Court.

1. In the event of a violation of or noncompliance with the NBOA presenting a probability of
continuing material and irreparable harm which is greater than the harm from suspension of
performance, the Division Director of the Division of Economic Development shall, with
assistance from the Navajo Nation Department of Justice, on behalf of the threatened interests
of the Navajo Nation and of innocent third parties, immediately apply to the District Court of
the Navajo Nation for a temporary restraining order and an order to show cause why permanent
injunctive relief should not be granted (including orders to permanently cease and desist such
performance as determined appropriate) according to the Navajo Nation Rules of Appellate
Procedure.

2. If a Navajo Nation Court orders suspension of performance, the Division of Economic
Development shall take immediate remedial action as authorized by said Court to prevent or
minimize material harm and damage to innocent third parties and to the interests of the Navajo
Nation resulting or likely to result from such suspension of performance.

D. Certification Denials. . :

1. If a Business is denied priority certification, the Business can submit a written complaint
to the Department Manager of the BRD for administrative resolution within 10 days of the
date of the written adverse decision. The written complaint shall:

i.  Identify the Business that was denied certification;
ii.  Provide a short statement indicating the nature and circumstances of the denial;
iii.  State the basis for the appeal; and
iv.  State the remedial action being sought by the party.

2. The Department Manager shall have ten (10) days from the receipt of the written complaint
to respond.

3. Once a response is received, or if no response is received, the complaining party may file
an appeal with the Office of Hearings and Appeals within ten (10) days.

§ 208. Appeals
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A. Appeals to the Hearing Officer. A party disputing a decision made by BRD pursuant to § 207 can
file an appeal with the Office of Hearing and Appeals.

1.

The hearing officer shall hear the appeal within thirty (30) days of receipt of the notice of
appeal.

Upon mutual agreement with the appealing party, time extensions in increments of not more
than fifteen (15) days may be granted.

Notice shall be provided to the parties at least ten 10 days in advance of hearing date.

Each party at the hearing may be represented by legal counsel and shall have the opportunity
to subpoena witnesses and documents, present evidence, and examine witnesses.

After the hearing each party shall have ten 10 days to submit in writing proposed findings of
facts and conclusions of law. The hearing officer may uphold or reverse the appealed
decision(s) or any part thereof, but may not grant any other relief.

The hearing officer shall issue written findings of facts and conclusions of law that shall state
the decision and grounds thereof.

B. The Administrative Hearing Officer may impose any and all of the following sanctions for
violation of the NBOA or the rules and regulations lawfully promulgated hereunder:

1.

2.

Civil monetary fines not to exceed five hundred dollars ($500.00) per day, per violation.

Suspension or termination of a party’s authorization to engage in business activity on the
Navajo Nation; provided that the party shall be given a reasonable time to remove its
equipment and other property it may have on the Navajo Nation and to take such measures to
facilitate the satisfaction or assumption of any contractual obligations it has.

Prohibit the party from engaging in future business activity on the Navajo Nation for a specific
period or permanently, pursuant to applicable laws of the Navajo Nation.

Require the party to make such changes in its performance, organization, or operations to
comply with the NBOA.

Impose other sanctions as appropriate to ensure compliance and to remedy any harm or
damages from violation of the NBOA pursuant to applicable laws.

Recommend corrective or remedial action to the President of the Navajo Nation, the Navajo
Nation Council, or the appropriate standing committee for Navajo Nation entities in violation
or noncompliance with the NBOA.

C. Appeals to the Courts. The decision of the hearing officer may be appealed by the party adversely
affected to the Navajo Nation Supreme Court pursuant to the Navajo Nation Rules of Civil
Appellate Procedure. The court shall review the decision of the hearing officer and the
administrative record only. The decision shall not be subject to de novo review on appeal. The
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court may substitute its judgment on those questions of law within its special competence but shall
otherwise uphold the decision of the hearing officer where reasonable. :

§ 209. Severability
The NBOA or any rule or regulation adopted hereto is found invalid, the remainder of this Act and of the
rules and regulations adopted hereto shall not be affected thereby.

§ 210. Effective Date
The effective date of the NBOA shall be the date of its approval by the Navajo Nation Council.

§ 211. Periodic Review and Amendments
The Navajo Nation Council may amend the NBOA from time to time only upon recommendation of the
Resources and Development Committee.
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