


















































TH E NAVAIO NAPFION RUSSELL BEGAYE

JONATHAN NEZ

To:  Navajo Nation 23" Council Di :gatcs

From: /\:( /{%1

Gertruae L.ee, Chief Prosecutor
Office of the Prosecutor

Date: July 23, 2018

Re:  Proposed Navajo Nation Council Resolution, Tracking No. 0217-18: An Action Relating
to Law and Order Naabik ivati> Committees and the Navajo Nation Council; Enacting the
Navajo Nation Expungement Code

1. Findings. (C) “Many Navajo individuals with a criminal record are prevented from
qualifying for Navajo government assistance programs and wi out employment or an
opportunity to receive benefits former offender may not have a source of income, and
will be forced to choose between a life of poverty or relocation off the Navajo Nation.”

Comment: The Office of the Prosecutor does not doubt this finding, but is deeply troubled by it.
Arrest records and/or in-favor records should not be used by any government assistance programs
or any other entity to measure eligibility. By their very nature, arrest records and in-favor records
are not proof of criminality; all individu: :are presumed innocent until convicted by a Court upon
proof beyond a reasonable doubt presented by the Office of the Prosecutor. For any entity to use
arrest records and/or in-favor records to determine eligibility for any services is a direct violation
of that fundamental princi] : within our criminal justice system. The inappropriate use of certain
records by assistance programs and other entities should not be a driving force behind enacting an
expungement statute; instead. the Office of the Prosecutor urges that any entities that use such
records to determine eligibility or as punitive records be directed to cease doing so.

2. _!52(B) Eligibility to Expunge Arrest Records

Comment: This section is in conflict with all statutes of limitation within Titles 17, 14, and other
statutory sections with arrestable offenses. For example. Title 17 currently provides for a 3-ycar
statute of limitation, within which the Office of the Prosecutor may pursue a criminal complaint
based on an arrest and/or olice report. While many complaints are filed within six months of an
arrest, some are not duc 10 necessary investigation or other issues with witnesses, interviews, etc.
This is especially true for serious offenses, although the proposed legislation requires no
consideration of the “nature or reason for the arrest.”” The 6-month timeframe for expungement
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eligibility significantly tracts from the Navajo Nation’s discretion in pursuing complaints within
its statute of limitations. Sim rly, this may deter the Criminal Investigators, Police Officers and
the Office of the Prosecutor from fully investigating reports prior to filing criminal complaints.

3. §252(D) I gibility to Expunge Conviction Records

Comment: The Office of the Prosecutor does not disagree with authorizing courts to expunge
criminal records in certain situations. However, the timing for the expungement and the offenses
excepted in the proposed legislation raise the following concerns:

T ming comment #1: Two years after an arrest is still within the Navajo Nation’s statute of
limitation to file a criminal complaint and initiate criminal proceec 1gs. Therefore, the
comments in §2 above apply here, and the Office of the Prosecutor would urge that the
timeframe be increased before a conviction record can be expunged.

Timing comment #2: Many criminal offenses include increasing sentencing guidelines for
a 2" subsequent otfense. For example, if someone has been convicted of solicitation of a
minor for prostitution (17 N.N.C. §436), and is subscquently convicted a second time, the
sentence for the subsequent conviction is higher than that for the first conviction.
Expunging that first conviction record would mean that any subsequent conviction would
be treated as a rst conviction. There are many other examples, and another salient one is
Persons Under Influence of Intoxicating Liquor or Drugs (DUT; 14 N.N.C. §707); a second
conviction within 24 months of a first conviction carrics a mandatory 30-day jail sentence.
A ird or subsequent conviction within 24 months carries a 180-day jail sentence. If the
first conviction is expunged after 6 months, a second or subsequent conviction would be
treated as a first conviction. The timing in the proposed legislation negates the increased
accountability and sentencing guidelines for repeat offenders for many offenses.

Excepted offenses comment: The Office of the Prosecutor agrees that there should be
exceptions to expungement, but it is unclear why or how the offenses in the enumerated
list in the proposed legislation were picked. The list contains some — but not all — violent
offenses. For example, none of the offenses in the Violence Against Family Act are
included in this list, althou; family violence is an increasing problem within the Navajo
Nation. Also, none of the offenses against our peace officers (17 N.N.C. §§314.01, 315.01,
316.01 and 317.01) are included as exceptions, although they carry mar ory jail
sentences; DUI is also not included in the list of excepted offenses, although it has
repeatedly been identified as a significant problem within our Nation. Last, by creating a
list of specific excepted offenses, it means that whenever the Council creates a new offense
that it feels needs to be included in the list, this statute would have to be amended as well.
At a minimum, the Office of the Prosecutor recommends a thorough review of the list of
excepted otfenses. Perhaps instead of excepting specific offenses, the proposed legislation
should be amended to include a list of factors (such as physical violence, death, serious
bodily injury, significant risk to a specific class children, elders, the general public], a
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crime of moral turpitude, etc.) that, if a part of the Defendant’s offense, would make that
Conviction Record ineligible for expungement.

4. §253(A) Petition; filing fee

Comment: Rather than sctting the filing fee within the statute, it may be more effective to state
that the filing fee for a petition will be the same as that for the filing of an initial civil complaint
or petition. The filing fees in the Navajo Nation are currently set by the Navajo Rules of Court.
While those rules have not been amended since 1978, $35.00 is the filing fee to initiate a civil
petition or complaint; if those fees are ever amended, setting the fee within this statute would
preclt : the fee from being changed along with the other filing fees when the Rules are
amended.

5. §253(B) Venue

Comment: Authorizing one district court to expunge offenses that occurred in another district
poses potential problems. Tirst, victims of the offense are likely to reside within the district in
which the offense was committed; although the expungement statute is intended to favor the
defendant, it is important not to discourage victims from participating in hearings regarding
those expungements, should they wish to participate. Second, all of the records regarding an
offense will be in the district in which the offense occurred, as are the prosecutor(s) who
pursued the case and may wish to have input into the expungement. To create an avenue for
expungement is reasonable and we encourage it, but to make it difficult for victims, witnesses,
officers, record keepers or the Navajo Nation prosecutors to respond/participate in the hearings
is disconcerting.

6. §253(H) Criminal Background Check

Comment: The Oftice of the Prosecutor appreciates the consideration of a national criminal
background check being conducted during an expungement proceeding. However, it raises ¢
following questions and/or concerns:

A. Rather than laying the burden on the Navajo Nation Police Department to obtain a national
background check, we suggest that the burden to obtain, pay for and submit a national
criminal background check lie with the petitioner who wishes to have his/her record
expunged. This is especially true for Conviction Records.

B. How will the results of the national criminal background check be used in the proceeding?
The purpose is to “verify whether the petitioner has pending criminal charges in any other
jurisdiction,” but that condition is not included in proposed §252 eligibility requirements.
[f pending criminal charges in other jurisdictions are intended to prohibit expungement of
Navajo Nation records, the proposed legislation should be clarified to implement that
intention.
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C. The requirement that the Navajo Nation Police Department conduct a sear  in “every
location where the petitioner has lived since the judgment of the offense to be expunged”
is seemingly in conflict with the requirement of a narionwide criminal history backgrou |
check. Does this section mean only within the Navajo Nation and/or other tribal Nations
and Pueblos?  »w will it be determined where the petitioner has lived since the judgment?

D. Any Navajo Nation agency using national criminal justice information databases has an
agreement with a state or federal government to obtain access and to have the ability to run
criminal background checks. At present, with the Tribal Access Program, there are agency
agreements with the federal government. It is the understanding of the Office of the
Prosecutor that these criminal background checks can only be done, pursuant to agreement,
for criminal justice purposes (e.g. investigation, arrest, criminal justice employment, ete.).
It is also the understanding of the Office of the Prosecutor that agencies cannot run criminal
background checks for other non-crimin. justice entities. The use of criminal ju ce
information databases is regularly audited by the federal government and unauthorized use
of the databases can result in the agency losing access to the databases. It is recommended
that the Navajo Nation Police Department review its agreement to ensure that a request to
run a criminal background check pursuant to this statute would not run afoul of their
agreement(s) giving NPD access to federal criminal justice information databases or put

2ir access to such databases in jeopardy.

7. §254 Service of Petition and Proposed Order

Comment: The Oftice of the Prosecutor is willing to provide victims notice of the petition for
expungement of a conviction record when it knows the location and mailing ad ess of the
victim(s). The Office of the Prosecutor does have victim advocates who maintain contact
information of victims and often does not know their location/residence following an alleged
offense or judgment. Protecting * :tims of crime (including when the victim is the general
public) should remain a paramount concern within our criminal justice system, however, it wi
be impossible for the Office of the Prosecutor to serve victims of crime pursuant to this
proposed legislation with additional funding for process servers. At present the Office of the
Prosecutor is severely understaffed and does not have the staff or resources to provide service
as the legislation contemplates. Therefore the Office of the Prosecutor recommends that rather
than requiring “service” upon victims, that “notice” be provided via mail or electronic means
at the victim’s last known address and or that the petitioner be required to post notice of the
petition in conspicuous places such as post offices, chapter houses, etc., and show proof of that
posting for a certain amount of time prior to a hearing on the petition. Expungement of a
public criminal record should not be a private and confidential affair, and the communities
have a right to be aware that the proceedings are filed. Such public posting strikes a balance
between transparency to the community without requiring a petitioner to spend hundreds of
dollars on publication, and also increases the chance that a victim will be notified of the
requested expungement.
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8. 55 Hearing

Comment: The proposed language limits participation in the hearing to “the victims of the
offense.” The Office of the Prosecutor recommends that the language be expanded to allow any
interested person (including police officers, probation officers, prosecutors, or any community
members) to participate in the hearing and to make written or oral comment. Crime is of concern
to everyone, and expungement of public records should be subject to as much transparency as
possible within our communities. Criminal convictions are not private but public record, so the
expungement of those records, especially Conviction Records, should also be pr  lic.

9. Other/General Comments:
Comment #!1: The Oftice of the Prosecutor assumes that petitions pursuant to this proposed

legislation are civil, but recommends that that be clarified, so that the parties and the Courts know
what rules apply to these proceedings.
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