LEGISLATIVE SUMMARY SHEET
Tracking No. Q[ Z20-23

DATE: May 24, 2023

TITLE OF RESOLUTION: AN ACTION RELATING TO THE NAABIK’iYATD
COMMITTEE AND NAVAJO NATION COUNCIL; AMENDING CAP-12-23, THE
NAVAJO NATION FISCAL RECOVERY FUND DELEGATE REGION PROJECT PLAN
FOR HONORABLE NORMAN M. BEGAY’S DELEGATE REGION (CHAPTERS:
ALAMO, RAMAH, TOHAJIILEE) TO INCLUDE ADDITIONAL PROJECTS FOR THIS
DELEGATE REGION

PURPOSE: This resolution, if approved, will include additional FRF-Eligible projects to Hon.
Norman M. Begay’s Fiscal Recovery Fund Delegate Region Projects Plan (Chapters: Alamo,
Ramah, Tohajiilee) enacted under CAP-12-23.

This written summary does not address recommended amendments as may be provided by
the standing committee. The Office of Legislative Counsel requests each Council Delegate
to review the proposed resolution in detail.

OLC No. 23-236-1
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8
9 TRACKING NO. (0]20-23
10
11 AN ACTION
12 RELATING TO THE NAABIK’IYATI’ COMMITTEE AND NAVAJO NATION
13 COUNCIL; AMENDING CAP-12-23, THE NAVAJO NATION FISCAL
14 RECOVERY FUND DELEGATE REGION PROJECT PLAN FOR
15 HONORABLE NORMAN M. BEGAY’S DELEGATE REGION
16 (CHAPTERS: ALAMO, RAMAH, TOHAJIILEE),
17 TO INCLUDE ADDITIONAL PROJECTS FOR THIS DELEGATE REGION
18
19 | BEIT ENACTED:
20
21 SECTION ONE. AUTHORITY
22 A. The Navajo Nation Council is the governing body of the Navajo Nation. 2 N.N.C.
23 §102(A).
24 B. The Naabik’iyati’ Committee is a standing committge of the Navajo Nation Council
25 with the delegated responsibility to hear proposed resolution(s) that require final
26 action by the Navajo Nation Council. 2 N.N.C. § 164(A)(9).
27 C. Navajo Nation Council Resolution No. CIN-29-22, incorporated herein by reference,
28 mandates that Navajo Nation Fiscal Recovery Fund (“NNFRF”) Delegate Region
29 Project Plans be approved by Navajo Nation Council resolution and signed into law
30
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by the President of the Navajo Nation pursuant to 2 N.N.C. § 164 (A) and 2 N.N.C.
§§ 1005 (C) (10), (11), and (12).

. Navajo Nation Council Resolution No. CAP-12-23, herein by reference, mandates that

amendments to the Navajo Nation Fiscal Recovery Fund Delegate Region Project Plan
for Honorable Norman M. Begay’s Delegate Region (Chapter: Alamo, Ramah,
Tohajiilee) be approved by a Navajo Nation Council resolution and signed into law
by the President of the Navajo Nation pursuant to 2 N.N.C. § 164 (A)(17),and 2 N.N.C.
§§ 1005 (C) (10), (11), and (12).

SECTION TWO. FINDINGS
A. Navajo Nation Council Resolution No. CIN-29-22, AN ACTION RELATING TO

THE NAABIK’iYATI’ COMMITTEE AND NAVAJO NATION COUNCIL;
ALLOCATING $1,070,298,867 OF NAVAJO NATION FISCAL RECOVERY
FUNDS; APPROVING THE NAVAJO NATION FISCAL RECOVERY FUND
EXPENDITURE PLANS FOR: CHAPTER AND REGIONAL PROJECTS; PUBLIC
SAFETY EMERGENCY COMMUNICATIONS, E911, AND RURAL
ADDRESSING PROJECTS; CYBER SECURITY; PUBLIC HEALTH PROJECTS;
HARDSHIP ASSISTANCE; WATER AND WASTEWATER PROJECTS;
BROADBAND PROJECTS; HOME ELECTRICITY CONNECTION AND
ELECTRIC CAPACITY PROJECTS; HOUSING PROJECTS AND
MANUFACTURED HOUSING FACILITIES; BATHROOM ADDITION
PROJECTS; CONSTRUCTION CONTINGENCY FUNDING; AND REDUCED
ADMINISTRATIVE FUNDING, was signed into law by the President of the Navajo
Nation on July 15, 2022.

B. CJN-29-22, Section Three, states, in part and among other things, that

1. The Navajo Nation hereby approves total funding for the NNFRF Chapter
and Chapter Projects Expenditure Plan from the Navajo Nation Fiscal
Recovery Fund in the total amount of two hundred eleven million two
hundred fifty-six thousand one hundred forty-eight dollars ($211,256,148)
to be divided equally between the twenty-four (24) Delegate Regions in the
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amount of eight million eight hundred two thousand three hundred forty
dollars ($8,802,340) per Delegate Region . . . and allocated through Delegate
Region Project Plans approved by Navajo Nation Council resolution and
signed into law by the President of the Navajo Nation . . .. See CJN-29-22,
Section Three (B).

. The Delegate Region Project Plan funding will be allocated to the Navajo

Nation Central Government, specifically the Division of Community
Development or other appropriate Navajo Nation Division or Department,
to implement the projects rather than directly to the Chapters. See CIN-29-
22, Section Three (D).

. The Navajo Nation Central Government, specifically the Division of

Community Development or other appropriate Navajo Nation Division or
Department, shall manage and administer funds and Delegate Region
Project Plans on behalf of Non-LGA-Certified Chapters. The Navajo Nation
Central Government may award funding to LGA-Certified Chapters through
sub-recipient agreements to implement and manage specific projects, but
shall maintain Administrative Oversight over such funding and Delegate

Region Project Plans. See CJN-29-22, Section Three (B).

. Each Navajo Nation Council delegate shall select Fiscal Recovery Fund

eligible projects within their Delegate Region to be funded by the NNFRF
Chapter and Regional Projects Expenditure Plan through a Delegate Region
Projects Plan. The total cost of projects selected by each Delegate shall not
exceed their Delegate Region distribution of eight million eight hundred two
thousand three hundred forty dollars ($8,802,340). See CIN-29-22, Section
Three (F).

. Each Delegate Region Project shall identify its Administrative Oversight

entity and its Oversight Committee(s) and be subject CJY-41-21°s NNDOJ
initial eligibility determination. See CIN-29-22, Section Three (L)(5) and

(L)(6).
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. The Navajo Nation Council Resolution No. CAP-12-23, AN ACTION RELATING

TO THE NAABIK’IYATI’ COMMITTEE AND NAVAJO NATION COUNCIL;
APPROVING THE NAVAJO NATION FISCAL RECOVERY FUND DELEGATE
REGION PROJECT PLAN FOR HONORABLE NORMAN M. BEGAY’S
DELEGATE REGION (CHAPTERS: ALAMO, RAMAH, TOHAIJIILEE), was
signed into law by the President of the Navajo Nation on May 5, 2023.

. CAP-12-23, Section Four, states that:

1. Amendments to this legislation or to the Delegate Region Project Plan approved
herein shall only be adopted by resolution of the Navajo Nation Council and
approval of the President of the Navajo Nation pursuant to 2 N.N.C. § 164 (A)(17)
and 2 N.N.C. §§ 1005 (C) (10), (11), and (12).

. All additional projects listed in the Hon. Norman M. Begya’s Delegate Region

Projects Plan, attached as Exhibit A, have been deemed Fiscal Recovery Fund eligible
by NNDOJ. In addition, Hon. Norman M. Begay’s Delegate Region Projects Plan
does not exceed the amount of $8,802,340, as set forth in CJIN-29-22, Section Three

(F).

. The Navajo Nation Council hereby finds that it is in the best interest of the Navajo

Nation and the Hon. Norman M. Begay’s Delegate Region Chapters and communities
to approve and adopt the additional projects as part of the Navajo Nation Fiscal
Recovery Fund Delegate Region Project Plan for Hon. Norman M. Begay’s Delegate
Region (Chapters: Alamo, Ramah, Tohajiilee) as set forth in Exhibit A.

SECTION THREE. AMENDING CAP-12-23, THE NAVAJO NATION FISCAL
RECOVERY FUND DELEGATE REGION PROJECT PLAN FOR HONORABLE
NORMAN M. BEGAY’S DELEGATE REGION (CHAPTERS: ALAMO, RAMAH,
TOHAJIILEE), TO INCLUDE ADDITIONAL PROJECTS FOR THIS DELEGATE
REGION

A. The Navajo Nation hereby approves the additional projects as part of the Navajo Nation

Fiscal Recovery Fund Delegate Region Project Plan for Norman M. Begay’s Delegate
Region (Chapters: Alamo, Ramah, Tohajiilee) set forth in Exhibit A.
Page 4 of § 23-236-1
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B. The Delegate Region Project Plan approved herein shall comply with all applicable
provisions of CJY-41-21, CIN-29-22, and BFS-31-21.

C. Any inconsistencies between this legislation, the Delegate Region Project Plan, and the
individual project appendix, shall be resolved in favor of the project appendix reviewed

by Department of Justice during their eligibility determination(s).

SECTION FOUR. AMENDMENTS
Amendments to this legislation or to the Delegate Region Project Plan approved herein
shall only be adopted by resolution of the Navajo Nation Council and approval of the
President of the Navajo Nation pursuant to 2 N.N.C. § 164 (A)(17) and 2 N.N.C. §§ 1005
(C) (10), (11), and (12). |

SECTION FIVE. EFFECTIVE DATE
This legislation shall be effective upon its approval pursuant to 2 N.N.C. § 221(B), 2 N.N.C.
§ 164 (A)(17), and 2 N.N.C. §§ 1005 (C) (10), (11), and (12).

SECTION SIX. SAVING CLAUSE
If any provision of this legislation is determined invalid by the Navajo Nation Supreme Court,
or by a Navajo Nation District Court without appeal to the Navajo Nation Supreme Court,
those provisions of this legislation not determined invalid shall remain the law of the Navajo

Nation.

Page S of 5 23-236-1
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NAVAJO NATION DEPARTMENT OF JUSTICE
OFFICE OF THE ATTORNEY GENERAL

ETHEL B. BRANCH HEATHER CLAH
Attorney General Deputy Attorney General

DEPARTMENT OF JUSTICE
INITIAL ELIGIBILITY DETERMINATION
FOR NAVAJO NATION FISCAL RECOVERY FUNDS

RFS/HK Review #: HK0407

Date & Time Received: 3/17/23 at 10:33

Date & Time of Response: 03/27/23 at 15:35

Entity Requesting FRF: _10'Hajiilee Navajo Chapter

Title of Project: To'Hajiilee - Albuquerque Water Supply Pipeline (Drinking Water Transmission) Project

Administrative Oversight: Navajo Nation Department of Water Resources

Amount of Funding Requested: $2,500,000.00

Eligibility Determination:
¢/ [FRF eligible
RF ineligible
dditional information requested

_FREF Eligibility Category:
(1) Public Health and Economic Impact - 2) Premium Pay
(3) Government Services/Lost Revenue 4) Water, Sewer, Broadband Infrastructure

U.S. Department of Treasury Reporting Expenditure Category: 5! Drinking Water: Transmission and Distribution

P.0. Box 2010 e Window Rock, Navajo Nation (AZ) 86515 ¢ 928-810-8526 e Facsimile: 928-871-6200

Page 10of2




Returned for the following reasons (Ineligibility Reasons/Paragraphs 5.E.(i)—(10) of FRF
Procedures):

aMissing Form DExpenditurc Plan incomplete
Supporting documentation missing DFunds will not be obligated by
]Project will not be completed by 12/31/2026 12/31/2024
:Ilneligible purpose l__—_llncorrect Signatory
ubmitter failed to timely submit CARES reports Dlnconsistent with applicable NN or
Additional information submitted is insufficient federal laws

to make a proper determination

Other Comments:

Name of DOJ Reviewer: Erika Pirotte, Attorney, NRU

Signature of DOJ Reviewer: Efika Pirotte Dme: 20730327 153455 0600

Disclaimers:

If additional information has been requested and you wish to provide it, please resubmit all the required forms updated to include the
additional information. Full resubmission will expedite the Initial Eligibility Determination process. Therefore, please include a new
RFS form indicating resubmission, revised Appendix A, Budget Form |, and other supporting documents. Please email your
resubmission to arpa@nndoj.org. Please be aware that under Resolution BFS-31-21 a Project or Program can only be reviewed twice,
therefore it is critical that you include all the requested additional information for your second submission.

An NNDOJ Initial Eligibility Determination is based on the documents provided, which NNDOJ will assume are true, correct, and
complete. Should the Project or Program change in any material way after the initial determination, the requestor must seek the advice
of NNDOJ. An initial determination is limited to review of the Project or Program as it relates to whether the Project or Program is a
legally allowable use — it does not serve as an opinion as to whether or not the Project or Program should be funded, nor does it serve
as an opinion as to whether or not the amount requested is reasonable or accurate,

Page 2 of 2




APPENDIX A

THE NAVAJO NATION
FISCAL RECOVERY FUNDS REQUEST FORM & EXPENDITURE PLAN
FOR NON-GOVERNANCE CERTIFIED CHAPTERS

Part 1. Identification of parties.

Non-Govemn Certified Ch .
requesting FRE.— - P! To'Hajiilee Navajo Chapter Date preperec: 09/08/2022

Chapters PO Box 3398 phonie/emal: 505-908-2732/2730
mailing address: To'Hajiilee, New Mexico 87026 webstte (fany): tohajiilee@navajochapters.org

This Form prepared by: Jimmy R Secatero phonelemall; 505-288-6525 /jsecatero@naataanil.org

Sherrilyn Apache / CSC 505-808-2732/2730 sapache@nnchapters.ong
CONTACT PERSON’S name and title CONTACT PERSON'S info

Titte and type of Project To'Hajiilee - Albuquerque Water Supply Pipeline (Drinking Water Transmission) Project

Chapter President Jimmy R Secatero phone & emall: 505-288-6525 Jsecatero@naataani.org
Chapter VicePresident NOra J Morris phone & emai: 505-415-2700 nmorris@naataanii.org
Chapter Secretary; F-rancesca Abeita phone & emai:: 505-321-2025 fabeita@navajochapters.org
Chapter Treaswer; Francesca Abeita phone & emal:: 505-321-2925 fabeita@navajochapters.org
ChapterManagerorcSc: Sherrilyn Apache phorie & emal;, 505-008-2732 sapache@nnchapters.org
DCDIChapter ASO: GUrena Adeky phone & email; 505-488-8476 gadeky@nndcd.org

List types of Subcontractors or Subrecipients that will be paid with FRF (if known):

O document attached

Amount of FRF requested: 2:900,000 _ FRF funding period: - i[rs = 1231 a2y
Indicate Project starting and ending/deadiine date

Part 2. Expenditure Plan details.

(a) Describe the Program(s) and/or Project(s) to be funded, including how the funds will be used, for what purposes, the location(s) to be served,
and what COVID-related needs will be addressed:
This Project will construct a new water transmission pipeline from the Albuguerque Bernalillo County
Water Utility Authority (ABCWUA) to To'Hajiilee Chapter to replace the Chapter's failing Well No. 5.
During the past six years, this well, which is the Chapter's only water source, failed four times,
including one time during the pandemic. When the well fails, it leaves the entire community without
water for days or weeks at a time. Even when it works, the existing well produces poor quality water
that is brown or black and smells bad. The Project will provide a reliable, long-term source of
high-quality drinking water for the entire Chapter of To'Hajiilee. Pipeline will run from ABQ Tank 7W to
Tohajiilee Tanks 4&5. Reliable, quality drinking water is essential for human health. [ document attached

(b) Explain how the Program or Project will benefit the Navajo Nation, Navajo communities, or the Navajo People:

This project will provide a reliable source of clean, drinkable water for all 1,600 Navajo people ]iving in
To'Hajillee Chapter. Our current water source is poor quality, smells bad, corrodes pipes, and is
subject to outages that leave our community high and dry. The project will solve all of these problems.

{1 document attached

(c) Provide a prospective timeline showing the estimated date of completion of the Project and/or each phase of the Project. Disclose any
challenges that may prevent you from incurring costs for all funding by December 31, 2024 and/or fully expending funds and completing the

-Page10f2-



APPENDIX A
E'rg@m‘{s) or P@é'ect(s) by December 31, 2026:

ngineering funds will be encumbered by January 2023 and fully expended by December 2024.
Construction funds will be encumbered by June 2023 and fully expended by December 2026.
Design is already 95% complete and will be construction ready within 6 months.

[ document attached

(d) Identify who will be responsible for implementing the Program or Project
Jason John, Director, NDWR

[1 document attached
{e) Explain who will be responsible for operations and maintsnance costs for the Projsct once completed, and how such costs will be funded

__prospectively:
The Project will be operated and maintained by the Albuquerque Bemalillo County Water Utility
Authority (ABCWUA) under an MOU between the Navajo Nation and ABCWUA (see attached).

NNDOJ is currently working with ABCWUA's attomeys to negotiate a detailed Rate Agreement (draft
attached).

document attached

{f) Stats which of the 66 Fiscal Recovery Fund expenditure categories in the attached U.S. Department of the Treasury Appendix 1 listing the
proposed Program or Project falls under, and explain the reason why:

5.11 - Drinking Water: Transmission and Distribution

This project will design and construct a water transmission pipeline to convey drinking water to
To'Hajiilee Chapter.

O document attached

Part 3. Additional documents.

List here all additional supporting documents atached to this FRF Expenditure Plan (or indicate N/A):

MOU between Navajo Nation and ABCWUA for operation and maintenance of To'Hajiilee Water
Supply Pipeiine Project.

DRAFT Rate Agreement between Navajo Nation and ABCWUA for payment for water service.

[ Chapter Resolution attached

Part 4. Affirmation by Funding Recipient.

Funding Reciplentaffims that ts recsipt of Fiscal Recovery Funds and the implementation of this FRF Expenditure Plan shall be In accordance
with Resolution No. CJY-41-21, the ARPA, ARPA Regulations, and with all applicable federel and Navajo *.. n laws, regulations, and policles:
. - - 4 //

-Page20f2-
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Canoncito Band of Navajos Evangeline Willo, Land Board
PO Box 3398 To'Hajiilee, New Mexico 87026 Jamie Henfo, Cauncil Delegate

Phone: (505) 908-2732/2730 Email: Tohajiilee@Navajochaptersorg Y Apache, Cammunity Service Coordinator
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RESOLUTION OF THE TO’HAJOULEE NAVAJO CHAPTER/CANONCITO BAND OF
NAVAJOS TO -APPROVE AND SUPPORT ARPA FUNDING FOR TO’HAJILEE -
ALBUQUERQUE SUPPLY PIPELINE AND AFFIRMING COMPLIANCE WITH ARPA AND
OTHER APPLICABLE LAWS AND REGULATIONS

WHEREAS:

1. To’Hajiilee Navajo Chapter/Canoncito Band of Navajos is a certified government, pursuant to 26
N.N.C., Section 3 (A) of the Navajo Nation Government, as listed as 11 N.N.C., Part 1, section
10, and delegated government authority with respect to local matters consistent with Navajo Law,
including customs, traditions and fiscal marter; and

2. The To’Hajiilee Navajo Chapter/Canoncito Band of Navajos is empowered, pursuant to 26
N.N.C., Section 1 (B) is vested with authority to review all matters affecting the community and
to make favorable decision when necessary and make recommendation(s) to Navajo Nation and
other in the best interest of the community membership for appropriate actions; and

3. The To’Hajiilee Navajo Chapter/Canoncito Band of Navajos currently manages and protects
77,899 acres of Canoncito Band Land and provides services to 2,832 enrolled members of the
Canoncito Band, who are experiencing significant hardship due to COVID-19 pandemic; and

4. The To’Hajiilee Navajo Chapter/Canoncito Band of Navajos finds that one the most critical needs
facing our community is the lack of adequate water supply, which affects our public health,
safety, and welfare; and

5. The Indian Health Service, Navajo Nation Department of Water Resources, and other authorities
have investigated numerous alternatives and determined that the only feasible way to provide an
adequate water supply to our community is by building a pipeline from Albuquerque; and

6. The Navajo Nation has received funds from the American Rescue Plan Act (ARPA) which may
be used for water infrastructure that meets the urgent public health and safety needs of the
community: and

7. The ARPA funds come with strict rules and regulations that must be complied with a.nd the
funding being requested is supplementing existing funding provided via CIN-29-22 legislation.

RESCLUTTON; PNC-2-T-053




NOW, THEREFORE, BE IT RESOLVED THAT:

1. The To’Hajiilee Navajo Chapter/Canoncito Band of Navajos supports and requests ARPA
funding for the To’Hajiilee — Albuquerque Water Supply Pipeline Project to mitigate the impact
of COVID -19 in the community.

2. The To’Hajiilee Navajo Chapter/Canoncito Band of Navajos affirms that the Chapter will only
use awarded funds in compliance with the ARPA, the ARPA regulations, and all other applicable
Navajo Nation and Federal laws and regulations.

CERTIFICATION
We hereby certify that this forgoing resolution was duly considered by the To’Hajiilee Chapter

Membership at a duly called virtual meeting at which a quorum was present and that an approval was
passed with a vote of )2 IN FANGR. 06 HGPPOSITD and 0] ABSTENTION this 1St day ol Novembaey

s bmscting Aillie
ORatrets.

ora J. Morris Secretary/Treasurer Francesca Abeita

2022, Muotion Uy Noera 3 onds Sceond b

/
-President, Jimmy R. Secatero  Vice President,
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MEMORANDUM OF UNDERSTANDING BETWEEN
BERNALILLO COUNTY, ALBUQUERQUE BERNALILLO COUNTY
WATER UTILITY AUTHORITY AND THE NAVAJO NATION

PREAMBLE

This Memorandum of Understanding (“MOU”) is entered into with an effective date of
October 6, 2020 as agreed to among the Parties by and between the County of Bemnalillo
(“.Bt.arnalillo County” or the “County™), a New Mexico political subdivision whose address is One
Civic Plaza NW, 10™ Floor, Albuguerque, New Mexico 87102; Albuquerque Bemalillo County
Water Utility Authority (“Water Authority”), a New Mexico political subdivision whose address
is P.O. Box 568, One Civic Plaza NW, 5" Floor, Room 5012, Albuquerque, New Mexico 87102;
and the Navajo Nation (“Nation”), on behalf of its To’Hajiilee Chapter, and through its Department
of Water Resources whose address is P.O. Box 678, Fort Defiance, AZ 86504. The County, Water
ﬁgxthor’ity and Nation may be referred to jointly herein as the “Parties™ or each individually as a

arty.”

RECITALS

WHEREAS, the To’Hajiilee Chapter has had recurring potable water supply problems over
a number of years that have prevented residents of To’Hajiilee from having a safe healthy and
sustainable water supply from any source; and

WHEREAS, the water produced by the To'Hajiilee well does not meet potable standards;
and

WHEREAS, in the last five years To'Hajiilee’s well has failed three times. Each well
failure results in the entire community being without water service for five to ten days; and

WHEREAS, during the times of outage To’Hajiilee’s residents are forced to travel
significant distances to obtain potable water; and

WHEREAS, recently the Department of Homeland Security and Emergency Management
and the Albuquerque Bernalillo County Water Utility Authority have sent tanker trucks to the
community for residents to line up and fill water containers for personal use; and

WHEREAS, because of the existing COVID-19 pandemic having large numbers of people
congregating at a central tap to obtain drinking water could Iead to increased risk of COVID-19
transmission; and :

WHEREAS, because of the existing COVID-19 pandemic having large numbers of people
travel to other parts of the state for purposes of obtaining water could lead to increased risk of
COVID-19 transmission; and

H
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WHEREAS, To’Hajiilee’s residents are thus forced to either haul water from untreated

water sources such as livestock ponds, purchase bottled water in Albuquerque, or visit neighbors
to share water; and

WHEREAS, the use of non-potable water for domestic water needs can expose users to

wac;erborne diseases and keeps residents from observing COVID safe social distancing practices;
an

WHEREAS, the community’s health care facility is also at risk for shutting down given
the lack of a clean potable water supply; and

WHEREAS, a safe and readily available water supply is important for public health, -
whether it is used for sanitation, drinking, domestic use, or food production; and

WHEREAS, there is an urgent need to resolve the To’Hajiilee water crisis, which has been
more acute during the COVID-19 pandemic; and

WHEREAS, the Water Authority is willing and able to treat water that is provided by the
Nation and convey said water through a dedicated transmission line to the distribution system
within the To’Hajiilee Chapter once easements and right-of-ways are obtained from private owners
and construction is completed (the “Project™); and

WHEREAS, both water and financial resources for the Project are immediately available
requiring the Parties to work together; and

WHEREAS, the County has approved proceeding with the Project and obtaining easements
and rights of way by a unanimous vote of the Commissioners on April 14, 2020; and

WHEREAS, the County and the Water Authority will work with the Nation and its
To’Hajiilee Chapter and Department of Water Resources to develop MOU’s/MOA’s
(Memorandum of Agreements) or other agreements with the Nation and other Parties to this MOU
to finalize all requirements for Project completion; and

WHEREAS, consistent with that Cooperative Agreement dated August 28, 2006 by and
between the Navajo Nation, the Water Authority and To Hajiillee Chapter, the Water Authority is
prepared and willing to facilitate and manage the construction of the necessary infrastructure as
described in this MOU but under no circumstance will the Water Authority incur any net new
expenses for such construction or provide water rights for the Project; and

WHEREAS, the Project will ultimately be owned and operated by the Water Authority up
to the connection with the To’Hajiilee Chapter water distribution system; and

WHEREAS, the County is prepared, upon completion of construction of the necessary
infrastructure and the approval of all easements and right of ways consistent with this MOU, to
grant title and easements to the Water Authority to operate and maintain the infrastructure up to
the point of the To’Hajiilee Chapter distribution.




NOW THEREFORE, the County, the Water Authority and the Nation agree to the

following terms and conditions:

TERMS AND CONDITIONS

The aforementioned Preamble and Recitals are incorporated herein and are given the same weight
as each of the additional terms and conditions listed below.

L.

The County shall be responsible for obtaining all easements from the connection point of the
Water Authority’s existing infrastructure to the boundary of To’Hajiilee Chapter.

The Nation shall supply surveys and valuations for the following easements from the
connection point of the Water Authority to the boundary of To’Hajiilee Chapter:

a. Lands of Caroline Armijo Butler, as described in attached Exhibit A;
b. Lands of Sunset Ranch Partners, as described in attached Exhibit B; and
c. Lands of Western Albuquerque Land Holdings, as described in attached Exhibit C.

As may be necessary to acquire the above identified easements, the County shall be responsible
for pursuing and completing an eminent domain action, including the posting of any necessary
funds, subject to reimbursement for such postings by the Nation.

The Water Authority will be responsible for construction of the necessary infrastructure up to
the connection with the water distribution system at To’Hajiilee Chapter using the Water
Authority’s on-call vendors available at the time of this MOU, provided that all costs of such

construction and design thereof shall be at no net expense to the Water Authority and its
ratepayers.

The Parties agree that the Water Authority shall not provide or subsidize the funding necessary
for the Project; however, the Water Authority agrees to assist in pursuing outside funding
sources where available, such as the New Mexico Water Trust Board or other similar programs.

The Water Authority will enter into the appropriate agreement with the Nation for construction,
operation and maintenance of the dedicated water line and transmission of Navajo Nation water
supplied for the benefit of To’Hajiilee Chapter, which water supply will be expressly limited
to meet current To’Hajiilee demands of 135,000 gallons per day and a maximum amount of
350,000 gallons per day in the next 40-year period, to be implemented on an agreed-upon
schedule.

The Water Authority’s commitment to deliver any water to To’Hajiilee Chapter under this
MOU is expressly conditioned upon all such water being provided by the Navajo Nation for
said delivery in a method acceptable to the Water Authority.

The Water Authority will be the ultimate owner of any easements obtainfed. over private
properties to accommodate the dedicated water line to convey water to To’Hajaille Chapter.




9. The Nation will be responsible for the distribution of water within To’Hajiilee Chapter.

10. The Ngtio_n, through its Department of Water Resources, will advance sums for construction,
transmission and right-of-way acquisition costs using Coronavirus Aid, Relief, and Economic

Security Act (CARES Act) funds, Navajo Nation budgeted appropriations, grants, or other
sources of funds.

11. The Nation ensure compliance with Navajo Nation laws and other requirements.
12. All Parties will coordinate with New Mexico’s Congressional delegation for federal support.

13. This MOU cannot be amended or modified except by a written instrument executed by all
Parties.

14, In the event that one or more of the provisions contained in this MOU or any application thereof
shall be found to be invalid, illegal or unenforceable in any respect, the validity legality and
enforceability of the remaining provisions contained herein and any other application thereof
shall not in any way be affected or impaired thereby.

15. By entering into this MOU, the Parties do not intend to create any right, title or interest in or
for the benefit of any person or entity other than the Parties to this MOU. No person or entity
shall claim any right, title or interest under this MOU or seek to enforce this MOU as a third-
party beneficiary of this MOU.

WHEREFORE, the Parties hereby execute and enter into this MOU on the dates entered
below, with the effective date being October 6, 2020 as agreed to by the Parties.

Albuquérque Bernalillo County Water Utility Authority

By:
Mark S. Sanchez, ExecutiveDirector f\ﬁﬂ/

Navajo Nation President

By: %2_:1__44«
Joffathan Nez -

County of Bernalillo Approved as to Form
By: O%(zuf/@?m. 3
Julie Morgas Baca, County Manager W. Ken W, County Attorney
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INTERGOVERNMENTAL RATE AGREEMENT
BETWEEN
THE NAVAJO NATION
AND
THE ALBUQUERQUE BERNALILLO COUNTY
WATER UTILITY AUTHORITY
FOR THE
TREATMENT AND DELIVERY OF WATER TO TO’HAJHLEE

PREAMBLE

This Intergovernmental Rate Agreement ("Agreement") is| entered into by and between
the Navajo Nation ("Nation"), on behalf of its To'HaJnlee Chapter, and through its
Department of Water Resources whose address:isP. O. Box 678, Fort Defiance, AZ
86504 and the Albuquerque Bernalillo County Water Utility Authonty (" Water
Authority"), a New Mexico political subdivision' whose address is£.0. Box 568, One
Civic Plaza NW, 5th Floor, Room 5012, Atbquerque New Mexico 871 02. The Water
Authority and Nation may be referred to jointly: hereln as the "Parties” or each
individually as a "Party." , SR vl

&.Egleﬁ“

WHEREAS, the-To'Hajiilee Chapter has had Tecurrlng potable water supply
problems over a nuniber of. years that have prevented residents of To'Hajiilee from
having a safe, healthy and sustalnable potable water supply; and

WHEREAS, a safe ‘and- readlly avallable water supply is important for public

health, whether Elsxused for sanltatron dnnkmg, domestrc use, or food production; and

‘,\

WHEREAS for the health and safety of the To'Hajiilee Chapter, there is an
urgent need to resolve the To' Hajulee water crisis, particularly because the need has
been more acute durrng the recent COVID-19 pandemic; and

WHEREAS the Water Authonty is able and willing to treat raw water that is
conveyed to the Water Authority by the Nation and deliver the resulting potable water
through a dedicated transmlssron line terminating at a bulk water wholesale meter
connected to the distribution system within the To'Hajiilee Chapter (the Project); and

WHEREAS, the Project will ultimately be owned and operated by the Water
Authority up to the connection to the Water Authority’s bulk water meter with the
To'Hajiilee Chapter water distribution system; and

WHEREAS, the Nation has both the water and financial resources to complete
the Project; and

To'Hajiilee Chapter Rate Agreement




WHEREAS, in support of the Project, the Bernalillo County Commission, by a
unanimous vote of the Commissioners on April 14, 2020, approved proceeding with the
Project and has obtained the appropriate easements and rights-of-way for the

transmission line from private owners and transferred same to the Water Authority as
necessary; and

WHEREAS, consistent with that Cooperative Agreement dated August 28, 2006
by and between the Navajo Nation, the Water Authority and To' Hajiilee Chapter, the
Water Authority is prepared and willing to facilitate and manage the construction of the
necessary infrastructure as described in this Agreement, “The Parties agree that under
no circumstance will the Water Authority incur any new’ net expenses for construction of
the Project or provide water rights for the PI'OjeCt and

WHEREAS, To’Hajiilee shall share in Water Authonty system costs to the extent
the Water Authority incurs costs to treat and deliver finished water to the To'Hajiilee bulk
water meter, as determined by an mdependent rate consultant. “To’ Hajiilee shall not be
" responsible for and shall not share in Water- Authorrty system costs: whrch do not benefit

To'hajiilee. »,-’:\.,\ o :

; \

NOW THEREFORE, the Water Authority and the Natlon agree to the followmg terms
and conditions:

/.. Lok

.‘A.v.\ LRV ‘_\i \.\.‘ \\\
TERMS‘AND CONDITIONS

The Preamble and- Recrtals are mcorporated hereln and aré given the same weight as
each of the additional terms and condltlons Irsted below. :

Authority of the"Contractmg Parties. Itis the understandlng of each of the Parties,
that other than their. respective govemmg bodles no other party is required to authorize
the executlon of this Agreement -

Term. ThlS Agreement shall not become effective until executed by the President of the
avajo Nation. and the Executive Director of the Water Authority. This Agreement shall
expire on June 30 2042 unless earlier terminated pursuant to Section(s) 7 and/or 11

herein. T

The Water Authority wrll treat and deliver potable water to To’Hajiilee. Subjectto
the terms and conditions herein, the Water Authority shall operate and maintain the
Project consisting of a dedicated water line to transmit a peak day design flow of
360,000 gallons per day (gpd) of treated potable water to To’ Hajulee The Water
Authority’s commitment to deliver potable water to To'Hajiilee is expressly conditioned
upon the Nation providing to the Water Authority treatable raw water in a quantity equal
to the amount required to deliver potable water to To’Hajiilee including applicable
conveyance losses.

The Nation will provide raw water sufficient to produce the quantity of potable

To'Hajiilee Chapter Rate Agreement




water c_lelivered. The Water Authority's commitment to deliver potable water to
To'Hajiilee is expressly conditioned upon the Nation conveying raw water to the Water
Authority by a method acceptable to the Water Authority in sufficient quantity to produce
the amount of potable water served at the bulk water meter maintained at entrance to
the To'Hajiillee Chapter water distribution system including annual conveyance losses.

a. Annually, in February of each year, the Nation shall cause 200 acre feet of San
Juan-Chama water in Abiquiu Reservoir to be assigned to the Water Authority’s
Abiquiu Reservoir to meet the Nation’s raw water delivery obligation under this
Agreement. , P

b. If, at any time, for any reason, the Nation leams that it may not be able to assign a
sufficient quantity of San Juan-Chama water in’ Abiquiu-Reservoir to meet its
obligations under this Agreement, the Nation.shall immediately notify the Water
Authority and commence reasonable best efferts including the purchase or lease of
water from alternative water sources to cure the deficiency and repay any water
owed to the Water Authority. RS \

c. After assignment, the assigned-raw water iri-Abiquiu Reservoir will be solely owned
by the Water Authority and at.any time may be‘released from or retainéd in Abiquiu
Reservoir at the sole discretion.af. the Water Authority.

d. The Water Authority.shall keep aﬁx,\a‘h\nual accounting of the amount of raw water
received from theNation and the amount of potable water. delivered to the bulk water
meter at To'Hajiilee Chapter.- If the annual 200 acre feet of San Juan-Chama water
in Abiquiu Reservyoir. assigned by the Nation to the Water Authority exceeds the
quantity of potable water delivered, after-accounting for annual evaporation and
conveyance losses, the excess shall.be carried over to offset bulk water deliveries in
subséquernit years:. If potable watér‘dglive[ies_l.to the bulk water meter at the
To'Hajiilee Chapter éxceed.thie raw water delivery in any year, the raw water deficit
will'be ‘accounted for.in'subsequent years.

LN .
N,

e. -Conveyanca losses from,,\'AQiquiu""R'e\'servoir to the Water Authority’s point of
diversion will be proportional to the total annual conveyance loss rates incurred by
the Water Authority in the previous year.

Rates to be Pald by To’Hajiilee for Water Service; Fixed Charges. The Parties
agree that To'Hajiilee is a wholesale water customer of the Water Authority and shall
pay the water monthly fixed charge per section 1-1-3 (C) of the Water and Sewer Rate
Ordinance, as the rate may change from time to time. The monthly fixed charge rate for
To’Hajiilee will be adjusted only as a result of a rate study performed by an independent
rate consultant qualified to determine which Water Authority system costs benefit
To'Hajiilee.

Commodity Charges. The Nation and To’Hajiilee Chapter shall also be responsible for

" To'Hajiilee Chapter Rate Agreement




10.

1.

any water commodity charges for water delivered to the Water Authority's bulk water
meter per section 1-1-3 (F) of the Water and Sewer Rate Ordinance, as that rate may
change from time to time. The Nation will be solely responsible for the distribution of the
potable water delivered by the Water Authority at the bulk water meter to all points
within To'Hajiilee Chapter.

Availability of Funds. The Water Authority is facilitating and managing the
construction of the necessary infrastructure to serve treated potable water to the
To'Hajiilee bulk water meter based on funding sources provided in partnership with the
Nation. The Parties agree that under no circumstance will'the Water Authority incur any
unreimbursed expenses for construction of the Project- or provide water rights for the
Project. The Nation’s obligation to pay for all aspects of the construction of the
infrastructure and pay the monthly fixed charge and any.v water commodity charges, in
full or any portion thereof, is contingent upon the. avallabrllty of appropriations made by
the Navajo Nation Council. In the event of early termination pursuant to this Section 7,
the Nation shall be responsible to pay the-Water Authority for all expenses and services
incurred by the Water Authority up to the date of termlnatlon j\;\

Maintenance and Operations Costs. The WaterAuthonty shall have sole
responsibility at its own cost to desrgn\ construct, operate and maintain thé entirety of
the Project up to and including the. blk“( water meter located at To’Hajiilee Chapter.
Amendments. This Rate Agreement\may be amended in: wntlng, upon written
agreement of both Partres .approved by their respectlve governing bodies, provided no
amendment may QUpersede the Water Authority’s Water and Sewer Rate Ordinance. A
bi-annual adjustment to.the calculated Fixed Charge as set by the Water Authority’s
Water and Sewer Rate Ordmance shall not be’ conS|dered an amendment to this Rate
Agreement : R

- ‘,
.. N \
v :\ \ '-.\

Tmeel .

Asslgnment Th|s Rate Agreement shall not be assrgnable without the express written
consent of the Parties hereto, and rf\so assigned, shall extend to and be binding upon
the successors and assrgns of the Partles hereto.

Default; Termmatlon ',

Events of Default. Any of the foIIowmg shall constitute an event of default upon its
occurrence and no cure penod shall apply, unless otherwise stated:

a. The Nation fails to pay any amount due under this Rate Agreement and such
failure has not been cured after completion of the Dispute Resolution proceedings
contained in this Rate Agreement; or

b. The Nation fails for thirteen (13) consecutive months to convey raw water equal
to the amount of potable water the Water Authority has delivered to To’ Hajiilee as
required by this Agreement and such failure has not been cured after completion of the
Dispute Resolution proceedings contained in this Agreement; or

To'Hajiilee Chapter Rate Agreement



12.

13.

14.

15.

c. The Water Authority dissolves or liquidates; provided, however, that division of
the Water Authority into multiple entities shall not constitute dissolution or liquidation; or

d. The Water Authority breaches, or fails to perform or comply with, any material
term of this Agreement if the Water Authority has not cured the breach after completion
of the Dispute Resolution proceedings contained in this Agreement.

If an event of default shall have occurred and be continuing beyond the cure periods set
out in Section 15, the non-defaulting Party may suspend performance under this
Agreement and termlnate this Agreement upon wntten notlce to the defaulting Party.

Parties Not Engaged in Joint Venture. The Partres are not engaged in a joint venture,
they are not agents for one another and neither: Party is ho[dlng itself out as an agent or
as being Party to a joint venture, partnershlp, or other legal relatlonshlp other than water
supplier and a customer. -

- . -'\._
N .

Force Majeure. Neither Party shall be consndered to be'in. default in respect to any
obligation hereunder if its delay in-performing or- farlure to perform shall- be due toa
Force Majeure Event. “Force MaJeuretEvent” means-an event that is beyond the
control of the Party affected that by ltsnature could hot have been foreseen or, if it
could have been foreseen, was unavondabte mcludlng, without limitation, acts of God,
flood, earthquake, storm, fire, lightning, pandemlc ‘war, not civil disturbance, sabotage,
or strikes. The Parg/fwhose\performance t\tereunder i5s0 affected shall immediately
notify the other Party in writing of the pertinent facts and take all reasonable steps to
promptly and diligently prevent'stich causes, rf feasible to do so, or to minimize or

eliminate the effects thereof ,-" ’ N 0

Indemmflcatlon Each Party agrees to assume all liabilities, losses, costs, damages,
or expenses arising out of, or connected with, each Party’s performance or obligations
undertaken. pursuant to'this Agreement including but not limited to any accident or
injury to persons or property NN

Dispute Resolutlon "g

. Any dispute ansmg out of or in connectuon with this Agreement or its subject matter or

formation (including nonfcontractual claims) will be resolved as follows: The Party will
deliver notice of the dispute, including a detailed description of the dispute, together with
relevant supporting documents. Senior officials of each Party will then attempt to
resolve the dispute. If the Parties do not resolve the dispute within thirty (30) calendar
days of the occurrence of the dispute notice, either Party may deliver notice to the other
Party of a demand for mediation. The Parties will then try to resolve the dispute with a
mediator chosen jointly by the Parties. If the Parties do not resolve the dispute within
sixty (60) days of the mediation demand, each Party may begin litigation.

To'Hajiilee Chapter Rate Agreement




16.

17.

18.

10.

b. Nothing herein shall be considered a waiver, express or implied, of the sovereign

immunity of the Navajo Nation.

. If possible, using reasonable best efforts, the Water Authority shall continue providing

potable water to the To'Hajiilee Chapter during the dispute resolution process described
in this Dispute Resolution section.

Headings. The section headings in this Agreement are for convenience and reference
only and shall not alter, define, or be used to construe the text hereof.

Governing Law. The Parties shall comply with all apphcable state, Navajo Nation, and

federal laws and regulations pertaining to the performance of all obligations governed
by this Agreement. o

Severability Clause. If any provision of this. Agreement is detenmned to be contrary to
law or otherwise legally invalid, the prowsrbn shall be severed from. this Rate
Agreement, and the remaining provisions ef thls Agreement shall’ remaln valid and
binding on the Parties. \ /

Notices. All required written notlce(s) -shall be provided by personal dellvery or certified
U.S. mail, retum receipt requested, ‘Notice by certlﬂed mail is effective upon mailing.
The following addresses shall be used for notlce

Navajo Natlon_ "_.’/.‘/'; '— N ~ '-\;‘:’\l\..‘ ’ :l.-':‘.-’_.,;.‘_f‘.:u,.?‘j-.,’

To'halillee Chapter :. —
[Mailing Address] N

Department of WatgrResources Water Management Branch
P.O. Box;578 \ L

et LR

Fort Deﬂance AZ 86504 . . ;'a“.;:\

- -
\\ ', :

\
Department of Justrce Natural Resources Unit
P.O. Box 2010". -
Window Rock, A286515 J

a
\'\ . :

Water Authority:

IN WITNESS WHEREOF, the Parties have entered into this Rate Agreement
with an effective date as stated in Section 2 herein.

To'Hajiilee Chapter Rate Agreement




NAVAJO NATION DEPARTMENT OF JUSTICE

DOJ
RE UEST DATE / TIME
FOR
SERVICES RES#

UNIT:

[J RESUBMITTAL

*** FOR NNDOJ USE ONLY - DO NOT CHANGE OR REVISE FORM. VARIATIONS OF THIS FORM WILL NOT BE ACCEPTED. ***

CLIENT TO COMPLETE
DATE OF REQUEST: 3/17/2023 ENTITY/DIVISION: OPVP
CONTACT NAME: Michael M. Tsosie DEPARTMENT: Fiscal Recovery Fund Office
PHONE NUMBER: (928) 309-5540 E-MAIL: ARPA@nndoj.gov

COMPLETE DESCRIPTION OF LEGAL NEED AND SERVICES REQUESTED (Attach Documents):

Initial Eligibility Determination for To'Hajiilee Chapter, Water Supply Pipeline In Need in the amount of $2,500,000.

DEADLINE: 1/1/2023 REASON: DOJ Review

DOJ SECRETARY TO COMPLETE

DATE/TIME IN UNIT: REVIEWING ATTORNEY/ADVOCATE:

DATE TIME OUT OF UNIT: PREPARED BY (initial):

DOJ ATTORNEY / ADVOCATE COMMENTS

REVIEWED BY: (PRINT) DATE / TIME:
DOJ Secretary Called: for Document Pick Up on at By:
PICKED UP BY: (PRINT) DATE / TIME:

NNDOJ/DRRF-July 2013
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Office of Legislative Counsel E =" - Honorable Crystalyne Curley
Telephone: (928) 871-7166 u Speaker

Fax No.: (928) 871-7576 25" Navajo Nation Council

T | ﬁ

ii

MEMORANDUM

TO: Hon. Norman M. Begay, Council Delegate
25™" Navajo Nation Council

FROM: {\m EDL“’@J&J\\

Dana L. Bobroff, Chief Le\él ative Counsel
Office of Legislative Counsel

DATE: May 24, 2023

SUBJECT: AN ACTION RELATING TO THE NAABIK’IYATI’ COMMITTEE AND
NAVAJO NATION COUNCIL; AMENDING CAP-12-23, THE NAVAJO
NATION FISCAL RECOVERY FUND DELEGATE REGION PROJECT
PLAN FOR HONORABLE NORMAN M. BEGAY’S DELEGATE REGION
(CHAPTERS: ALAMO, RAMAH, TOHAIJIILEE) TO INCLUDE
ADDITIONAL PROJECTS FOR THIS DELEGATE REGION

I have prepared the above-referenced proposed resolution and associated legislative summary
sheet pursuant to your request for legislative drafting. Based on existing law and review of
documents submitted, the resolution as drafted is legally sufficient. As with any action of
government however, it can be subject to review by the courts in the event of proper challenge.

The Office of Legislative Counsel confirms the appropriate standing committee(s) based on the
standing committees’ powers outlined in 2 N.N.C. §§301, 401, 501, 601 and 701. Nevertheless,
“the Speaker of the Navajo Nation Council shall introduce [the proposed resolution] into the
legislative process by assigning it to the respective oversight committee(s) of the Navajo Nation
Council having authority over the matters for proper consideration.” 2 N.N.C. §164(A)(5).

Please ensure that his particular resolution request is precisely what you want. You are encouraged
to review the proposed resolution to ensure that it is drafted to your satisfaction.
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Date posted: __May 26,2023 9:04 AM

Digital comments may be e-mailed to comments@navajo-nsn.gov

Written comments may be mailed to:

Executive Director
Office of Legislative Services
P.O. Box 3390
Window Rock, AZ 86515
(928) 871-7586

Comments may be made in the form of chapter resolutions, letters,
position papers, etc. Please include your name, position title, address
for written comments; a valid e-mail address is required. Anonymous
comments will not be included in the Legislation packet.

Please note: This digital copy is being provided for the benefit of the Navajo Nation
chapters and public use. Any political use is prohibited. All written comments received -
become the property of the Navajo Nation and will be forwarded to the assigned Navajo
Nation Council standing committee(s) and/or the Navajo Nation Council for review. Any
tampering with public records are punishable by Navajo Nation law pursuant to 17
N.N.C. §374 et. seq.





