

























































































§169.210
MORTGAGES

§169.210 May a grantee mortgage a
right-of-way?

A grantee may mortgage a right-of-
way, if the grant expressly allows
mortgaging. The grantee must meet
the consent requirements in §169.:
unless the grant expressly allows tor
mortgaging without consent, and must
obtain our approval for the mortgage.

§169.211 What is the approval process
for a mortgage of a right-of-way?

(a) When we receive a right-of-way
mortgage for our approval, we will no-
tify the grantee of the date we receive
it. We have 30 days from receipt of the
executed mortgage, proof of required
consents, and required documentation
to approve or disapprove the mortgage.
Our determination whether to approve
the mortgage will be in writing and
will state the basis for our approval or
disapproval.

(b) If we do not meet the deadline in
this section, the grantee or Indian
landowners may take appropriate ac-
tion under §169.304.

§169.212 How will BIA decide whether
to approve a mortgage of a right-of-
way?

(a) We may disapprove a right-of-way
mortgage only if at least one of the fol-
lowing is true:

(1) The Indian lando»
consented;

(2) The grantee's sureties for the
bonds have not cons ed;

(3) The requirements of this subpart
have not been met; or

(4) We find a compelling reason to
withhold approval in order to protect
the best interests of the Indian land-
owners.

(b) In making the finding required by
paragraph (a)(4) of this section, we may
consider whether:

(1) The mortgage proceeds would be
used for purposes unrelated to the
right-of-way purpose; and
) The mortgage is limited to the
f-way.
will defer, to the maximum ex-
0ssible, to the Indian landowners’
determination that the mortgage is in
their best interest.

rs have not
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(d) We may not unreasonably with-
hold approval of a right-of-way mort-
gage.

Subpart E—Effectiveness

§169.301 When will a right-of-way doc-
ument be effective?

(a) A right-of-way document will be
effective on the date we approve the
right-of-way document, even if an ap-
peal is filed under part 2 of this chap-
ter.

(b) The right-of-way document may
specify a date on which the grantee’s
obligations are triggered. Such date
may be before or after the anproval
date under paragraph (a) of is sec-
tion.

§169.302 Must a right-of-way be re-
corded?

(a) Any right-of-way document must
be recorded in our LTRO with ju dic-
tion over the affected Indian land.

(1) We will record the right-of-way
document immediately following our
approval or granting.

(2) In the case of assignments that do
not require our approval under
§169.207(b), the parties must provide us
with a copy of the assignment and we
will record the assignment in the
LTRO with jurisdiction over the af-
fected Indian land.

(b) The tribe must record right-of-
way documents for the following types
of rights-of-way in the LTRO with ju-
risdiction over the affected Indian
lands, even though BIA approval is not
required:

(1) Grants on tribal land for a tribal
utility under §169.4;

(2) Grants on tribal land under a spé-
cial act of Congress authorizing gra.n_tS
without our approval under certalnl
conditions.

§169.303 What happens if BIA denies 8
ght-of-way document?

If we deny the right-of-way grant, €
newal, amendment, assignment, .Or
mortgage, we will notify the parties
immediately and advise the landowners
and the applicant of their right to 2P
peal the decision under part 2 of thiS
chapter.
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§169.304 What happens if BIA does not
meet a deadline for issuing a deci-
sion on a right-of-way document?

(a) If a Superintendent does not meet
a deadline for grarting or denying a
right-of-way, renew: amendment, as-
signment, or mortgage, the parties
may file a written notice to compel ac-
tion with the a -opriate Regional Di-
rector.

(b) The Regional Director has 15 days
from receiving the notice to:

(1) Grant or deny the right-of-way; or

(2) Order the Superintendent to grant
or deny the right-of-way within the
time set out in the order.

(¢) Either party may file a written
notice to compel action with the BIA
Director if:

(1) The Region. Director does not
meet the deadline 1n paragraph (b) of
this section;

(2) The Superintendent does not
grant or deny the right-of-way within
the time set by the Regional Director
under paragraph (b)2) of this section;
or

(3) The initial decision on the right-
of-way, renewal, amendment, assign-
ment, or mortgage is with the Regional
Director, and he or she does not meet
the deadline for such decision.

(d) The BIA Director has 15 days from
receiving the notice to:

(1) Grant or deny the right-of-way; or

(2) Order the Regional rector or
Superintendent to grant or deny the
right-of-way within the time set out in
the order.

(e) If the Regional Director or Super-
intendent does not grant or deny the
right-of-way within the time set out in
the order under paragraph (d)}2) of this
section, then the BIA Director must
issue a decision within 15 days from the
expiration of the time set out in the
order.

(f) The parties mav file an appeal
from our inaction to 2 Interior Board
of Indian Appeals if tne BIA Director
does not meet the deadline in para-
8raph (d) or (e) of this section.

(g) The provisions of 25 CFR 2.8 do
Not apply to the inaction of BIA offi-
Clals with respect to a granting or de-
Nying a right-of-way, renewal, amend-
Ment, assignment, or mortgage under
this subpart.
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EXHIBIT
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RESOLUTION OF THE
BOARD OF DIRECTORS OF THE
NAV 1O NATION OIL AND GAS COMPANY

No. 35& Requesting the Resources and Development Committee of the Navajo Nation
Council Grant Its Consent for [ Hrtgages on Rights-of-Way and Easements Held by the
Company

WHEREAS:

1. The Navajo Nation Qil and Gas Company ("NNOGC” or “Company’’) is a wholly
owned corporation ot the Navajo Nation organized under section 17 of the Indian Reorganization
Act, 25 U.S.C. § 5124 (formerly 25 U.S.C. § 477), as amended, and charged with operating and
managing an integrated o1l, gas and helium company for the benefit of the Navajo Nation; and

2. The NNOGC Board of Directors (the “Board”) exclusively manages the business
affairs of the Company pursuant to Article XI(A) of the NNOGC Restated Federal Charter of
Incorporation (“Charter™); and

3. As authorized and directed by the Navajo Nation Council through the approval
and ratification of NNOGC’s Charter, NNOGC has acquired substantial leasehold interests in oil
and gas properties on the Navajo Nation that it holds in the Navajo public trust, primarily in the
Greater Aneth Field, which it grew from an original investment in NNOGC by the Navajo
Nation in the amount of $15 million from the NNOGC Oil and Gas Revenue Fund derived from
tuel excise taxes. NNOGC also owns and operates the Running Horse Pipeline ("RHP”), a crude
oil pipeline located almost entircly on the Nav. » Nation. The RHP carries production from the
Greater Aneth Field on the Navajo Nation in Utah to the RHP terminus at Bisti, south of
Farmington, New Mexico, on the Navajo Nation, where NNOGC also has a NNOGC owned
crude oil truck loading facility; and

4. NNOGC he s numerous Navajo Nation rights-of-way ("ROWs”) and ecasements
for the Greater Ancth Ficld gathering system and the RHP, listed in Exhibit “*A.” attached hereto.
Pursuant to NNOGC's Charter, the Navajo Nation Council has expressly authorized NNOGC to
mortgage its corporate property and assets, including the ROWs and casements listed in Exhibit
“A" See Charter Art. VIII(N). In the ordinary course of business, NNOGC has mortgaged such
ROWSs and easemcents as collateral for a credit facility from its lenders. For NNOGC’s most
recent credit facility from Guggenheim Partners, LLC (“Guggenheim”), which closed on June
14, 2018, Guggenheim took an assignment of the mortgages from the prior lenders for the ROWs
and easements listed in Exhibit “A." Those mortgages were last assigned in 2( 2; and

5. Pursuant to 80 Fed. Reg. 72492-01 (Nov. 19, 2015), effective April 21, 2016, see
81 Fed. Reg. 14976 (March 21, 2016) (extending implementation of the new regulations), the
Bureau of Indian Affairs ("BIA”). United States Department of the Interior, adopted new ROW
regulations for Indian lands that now require consent of the Indian landowner and BIA approval
of mortgages for ROWs on Indian lands. 25 C.F.R. § 169.210; and

6. Pursuant to the commentary in the Federal Register @ ice for 25 C.F.R. §
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169.210, the new regulation is not intended to affect pre-existing property rights in ROWs, is
effective procedurally only for mortgages obtained after the effective date of the new regulation,
and is etfective only il the procedural requirement will not change the terms of the pre-existing
ROW grant or statutory authority for such grant. 80 Fed. Reg. at 72502.

7. The current mortgages on the ROWs and casements listed in Exhibit “A” were
obtained before the effective date of 25 C.F.R. § 169.210. Nonectheless, to the exient the Navajo
Nation’s consent may be required pursuant to 25 C.F.R. § 169.210 or other applicable law for
existing mortgages, and for any new mortgages to be placed on the ROWs and easements listed
in Exhibit “A” for its credit facility with Guggenheim, the Company is proposing legislation to
be considered by the Resources and Development Committee ot the Navajo Nation Council that
would grant the Navajo Nation's consent for all mortgages, current and future, on the ROWSs and
easements listed in Exhibit “A.” A copy of the proposed legisiation is attached hereto as Exhibit
“B.”

NOW THEREFORE BE IT RESOLVED THAT:

l. The Board of Directors of Navajo Nation Oil and Gas Company hereby requests
that the Resources and Development Committee of the Navajo Nation Council grant the Navajo
Nation’s consent for all cxisting mortgages and any future mortgages on the ROWs and
easements listed in Exhibit “A,” attached hereto. Proposed legislation for consideration by the
Committee is attached hereto as Exhibit <B.”

2. ne CEO and Chairman of the Board are hereby authorized to take all reasonable
and necessary steps to effectuate the intent of this Resolution.

CERTIFICA1 )N
I hereby certify that the foregoing resolution was considered at a duly called mecting of

the Board of Directors of the Navajo Nation Oil and Gas Company in Denver, Colorado, and that
the same was passed by a vote of 7 in favor, 0 opposed, and 0 abstained, this 22" day of July.

2018.

4
Lénnhrd Elt&osic, Chairman
Board of Directors

A
Attest: _62"’

. 7{6% Blanter, Secretary
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RESOLUT )N OF THE
SHAREHOLDER REPRESENTATIVES OF
NAVAJO NATION OIL AND GAS COMPANY

No. 2018-03 Recommending and Requesting the Resources and Development Committee
of the Navajo Natic Council Grant Its Consent for Mortgages on Rights-of-Way and
Easements Held by NNOGC

Wi REAS:

1. The Navajo Nation Oil and Gas Company ("NNOGC™ or “Company™) is a wholly
owned corporation of the Navajo Nation organized under section 17 of the Indian Reorganization
Act, 25 U.S.C. § 5124 (formerly 25 U.S.C. § 477). as amended. and charged with operating and
managing an integrated oil. gas and helium company for the benetit of the Navajo Nation: and

2. Under Article V(D) of the NNOGC Restated Federal Charter of Incorporation, the
Navajo Nation’s interest as sole shareholder of the Company is exercised by five Shareholder
Representatives appointed by their respe ve standing commitiees of the Navajo Nation
Council: and

3. As authorized and directed by the Navajo Nation Council through the approval and
ratification of NNOGC s Charter. NNOGC has acquired substantial lecasehold interests in oil and
gas properties on the Navajo Nation that it holds in the Navajo public trust, primarily in the
Greater Aneth Field. which it grew from an original investment in NNOGC by the Navajo
Nation in the amount of $15 million from the N} GC Oil and Gas Revenue Fund derived from
fuel excise taxes. NNOGC also owns and operates the Running Horse Pipeline ("R1IP™). a ¢rude
oil pipeline located almost entirely on the Navajo Nation. The R1IP carries production from the
Greater Aneth Ficld on the Navajo Nation in Utah to the RHP terminus at Bisti. south of
Farmington, New Mexico, on the Navajo Nation, where NNOGC also has a NNOGC owned
crude oil truck loading facility; and

4. NNOGC holds numerous Navajo Nation rights-of-way ("ROWSs") and easements for
the Greater Ancth Fico 1 gathering system and the RHP, listed in Exhibit “A.” attached hereto.
Pursuant to NNOGC"s Charter. the Navajo Nation Council has expressly authorized NNOGC to
mortgage 1ts corporate property and assets, including the ROWSs and easements listed in Exhibit
“A.” See Charter Art. VIII(N). In the ordinary course of business, NNOGC has mortgaged such
ROWSs and easements as collateral for a credit facility from its lenders. For NNOGC s most
recent credit facility from Guggenheim Parmers, LLLC (“Guggenheim™), which closed on June
14. 2018. Guggenheim took an assignment of the mortgages from the prior lenders for the ROWs
and easements listed in Exhibit “A." Those mortgages were last assigned in 2012: and

5. Pursuant to 80 I'ed. Reg. 72492-01 (Nov. 19, 2013). cftective April 21, 2016, see 81
Fed. Reg. 14976 (March 21. 2016) (extending implementation of the new regulations), the
Bureau of Indian Aftfairs (“BIA™). United States Department of the Interior. adopted new ROW
regulations for Indian lands that now re iire consent of the Indian landowner and BIA approval
of mortgages for ROWs on Indian lands. 25 C.F.R. § 169.210: and



6. Pursuant to the commentary in the Federal Register notice for 25 C.F.R. § 169.210.
the new regulation is not intended to affect pre-existing property rights in ROWSs. is effective
procedurally only for mortgages obtained after the effective date of the new regulation, and is
effective only if the procedural requirement will not change the terms of the pre-existing ROW
grant or statutory authority for such grant. See 80 Fed. Reg. at 72502: and

7. The current mortgages on the ROWs and casements listed in Exhibit “A™ were
obtained before the effective date o' 25 C.F.R. § 169.210. Nonetheless, to the extent the Navajo
Nation’s consent may be required pursuant to 25 C.F.R. § 169.210 or other applicable law for
existing mortgages. and for any new mortgages to be laced on the ROWSs and easements listed
in Exhibit “A™ for its credit facility with Guggenheim, and any future credit facility. the
Company is proposing legislation to be considered by the Resources and Development
Committee (“RDC™) of the Navajo Nation Council that would grant the Navajo Ni on’s consent
for all mortgages, current and future. on the ROWs and easements listed in Exhibit *A.” A copy
of the proposed legislation to be considered by RDC is attached hereto as Exhibit "B and a
resolution of the NNOGC Board requesting the approval of such legislation is attached hereto as

xhibit *C™; and

8. The NNOGC Sharcholder Representatives now wish to recommend and request
that RDC grant the Navajo Nation's consent for all mortgages. current and future, on the ROW's
and easements listed in Exhibit "A.” in the best interest of the Navajo Nation and NNOGC. its
wholly owned company, by approving the proposed legislation attached hereto as Exhibit *B.” in
the same or a substantially similar form.

NOW, THEREFORE, BE IT RESOLVED THAT:

The Sharcholder Representatives of the Navajo Nation Oil and Gas Company hereby
recommend and request that the Resources and Development Committee of the Navajo Nation
Council; nt the Navajo Nation's consent for all mortgages. current and future, on the rights-of-
way and easements listed in Exhibit “A.” attached hereto. in the best interest of the Navajo
Nation and the Company, by approving the proposed legislation attached hereto as Iixhibit "B.”
in the same or a substantially similar form.

CERTIFICATION

[ hereby certify that the foregoing resolution was considered at a duly called meeting of
the Shareholder Representatives of the Navajo Nation Oil and Gas Company in Las Vegas.
Nevada. at which a quorum was present, and that the resolution was approved by a vote of 3 in
favor, 1 opposed. and 0 abstained. this 28" day of July, 2018,

engard Eltsosie, Chairperson

v S
Attest: (oMt gwfmvc,

Louis Denetsosie, President
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