RDCJN-28-15

RESOLUTION OF THE
RESOURCES AND DEVELOPMENT COMMITTEE
OF THE 23*% NAVAJO NATION COUNCIL --- FIRST YEAR, 2015

AN ACTION

RELATING TO RESOURCES AND DEVELOPMENT; APPROVING A REVOCABLE USE
PERMIT FOR NAVAJO TRANSITIONAL ENERGY COMPANY TO INSTALL,
OPERATE TWO (2) GROUNDWATER MONITORING WELLS AND ACCESS ROADS ON
NAVAJO TRUST LANDS TO COLLECT REQUIRED GROUND WATER SAMPLES FOR
PERMIT OBLIGATIONS ILOCATED ADJACENT TO THE NAVAJO TRANSITIONAL
ENERGY COMPANY COAL MINING LEASE, IN THE VICINITY OF NENAHNEZAD
CHAPTER, NAVAJO NATION (SAN JUAN COUNTY, NEW MEXICO)

BE IT ENACTED:
Section One. Findings

A. Pursuant to 2 N.N.C. §500, the Resources and Development
Committee is hereby established as a standing committee
of the Navajo Nation Council; and

B. Pursuant to 2 N.N.C. § 501 (B)(2)(a), the Resources and
Development Committee grants final approval for permits,
on Navajo Nation trust lands; and

C. The Navajo Transitional Energy Company (NTEC) of P.O. Box
1749 Window Rock, Arizona 86515, has submitted a request
for revocable use permit to install and operate two (2)
groundwater monitoring wells and access roads on Navajo
Nation Trust lands, San Juan county, New Mexico attached
hereto and incorporated as Exhibit “A”; and

D. The groundwater monitoring wells and access roads consist
of approximately 0.18527 acres, more or less, of Navajo
Nation Trust Lands located in Sections 3 and 4, Township
27 North, Range 15 West, NNPM, San Juan County, New
Mexico, and the location is more particularly described
on the survey maps, attached hereto and incorporated
herein as Exhibits “B”; and

E. The Project Review Section with the Navajo Land
Department has obtained the consents from the affected
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Section

A.
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land users (i.e. grazing permittees) attached hereto and
made a part hereof as Exhibit “C”; and

. The environmental and archaeological studies have been

completed and are attached hereto and made a part hereof
by this reference.

. All environmental and archaeological surveys and studies

have been completed and received appropriate clearances
attached hereto and incorporated herein by this
reference. The Navajo Nation Fish and Wildlife
Biological Resources Compliance Form 1s attached as
Exhibit “E.” The Biological Evaluation Proposed CA-1 and
CA-6 Groundwater Monitoring Wells is attached as Exhibit
“ELT The Archaeological Inventory Report Documentation
Page and Navajo Nation Archaeology Department Site Survey
and Management Form are attached as Exhibit “G.” The
Cultural Resources Compliance Form is attached as Exhibit
wy

Two. Approval of Revocable Use Permit

The Resources and Development Committee of the Navajo
Nation Council hereby approves the Revocable Use Permit
for the Navajo Transitional Energy Company to install,
operate and maintain two (2) groundwater monitoring wells
and access roads on Navajo Nation Trust Lands to collect
required ground water samples for permit obligations
located adjacent to BHP Mining Lease, San Juan County,
New Mexico. The location is more particularly described
on the maps, attached hereto as Exhibit “B.”

. The Resource and Development Committee of the Navajo

Nation Council hereby approves the Revocable Use Permit
subject to, but not limited to, the following Terms and
Conditions attached hereto and incorporated herein as
Exhibit “D”.

. The Resource and Development Committee of the Navajo

Nation Council hereby authorizes the President of the
Navajo Nation to execute any and all documents necessary
to affect the intent and purpose of this resolution.
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CERTIFICATION

I, hereby, certify that the foregoing resolution was duly
considered by the Resources and Development Committee of the 23™
Navajo Nation Council at a duly called meeting at Navajo Nation
Council Chambers, Window Rock, Navajo Nation (Arizona), at which
quorum was present and that same was passed by a vote of 4 in
favor, 0 opposed, 0 abstain this 9% of June, 2015.

Altc oe Shepherd, Chairperson
Resources and Development Committee
Of the 23" Navajo Nation Council

Motion: Honorable Davis Filfred
Second: Honorable Leonard Tsosie
Vote: 4-0 (chair not voting)
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EXHIBIT

bhpbillfon

resourcing the future

BHP Billiton Mine Management Company

BHP Billiton Limited

BHP Billiton Mine Management Company
PO Box 1717

16 Miles South of Fruitland on CR 6675
Fruitland, New Mexico 87416 USA

Tel +1 505 598 4200 Fax +1 505 598 3361
bhpbilliton.com

11 November 2014

Attn: Mike Halona

Division of Natural Resources
Navajo Land Department
Project Review Section

P.O. Box 2249

Window Rock, AZ 86515

Re: Application to amend Right-of-Way, Navajo Nation Reference No. 000402: Navajo Mine —
Water Monitoring Station to a Revocable Use Permit Application — Located within S %2 SE
of Section 11, N 2 NW % of Section 13, T27N, R16W, San Juan County, New Mexico

Dear Mr. Halona,

BHP Billiton Mine Management Company (MMCo.), as operator of the mine, and on behalf of Navajo
Transitional Energy Company (NTEC), re-submits the application for Navajo Mine Environmental
Monitoring Equipment (Document Reference No. 000402). In the meeting on June 30, 2014, Ryan
Hunter, Arlene Benally, and you agreed that a Right-of-Way (ROW) was not required for this project
instead a Revocable Use Permit (RUP) was needed. Therefore, the application is now re-submitted as
an RUP. This new application replaces the prior application for a ROW.

Since the original application was submitted by BHP Navajo Coal Company, the application has been
revised to reflect the current owner as NTEC. The RUP is being submitted in duplicate. The original
Executive Official Review list is being returned with this RUP submittal to demonstrate the departments
that have previously reviewed and approved this submittal as a ROW.

Should you need any additional information, please contact either Yolanda Benally at (505) 598-3375 or
Jason Harvey (505) 598-2840. Thank you.

Sincerely,

Jason Harvey
Specialist Land Management

A member of the BHP Bitliton Group, which is headquartered in Australia
Registered Office: 180 Lonsdale Street, Melboumne, Victoria 3000, Australia
ABN 49 004 028 077
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Basks of Bearing is between the Navajo Mine Lease monuments B-2 and L-64, N 49°02'44” E, 2288.06 fesl as by RTK GPS using Navajo Mine Base Slelion. Fleld work performed on Devember 11, 2012,
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as follows: i

Beglnning at a point called CA-1 from which the northwest section comer of Section 3, T27N, R15W, NMPM
bears N 29°11'57" W, a distance o_"maurm__wﬂ.

Thence S 71°45'20" W, 38.08 feet to the southwest comer of the parcel which is the Point of Beginning,
Thence N 14°26'117 W, 39.11 feet o the nortiwest comer,

Thence N 89°38'22" E, 33.26 feet to an w_..a_m point,

Thence S 63°48'30" E, 25.74 feetto an _m:n_m point,

Thence S 55°58'26” E, 6.38 feet to an mi_m poirt,

Thence S 11°20'16” W, 10.48 feet to anangle point,

Thence S 75°30°'49° W, 51.43 feet to the Point of Beginning.
Said parcel contains 0.0367 acres (1 @oo.o sq. ft.), more or less,

A strip of land for ingress and egress to'the above mentioned Well Site CA-1, 10 feet in width, 5 feeton each
of the described centerline, in NW % of Section 3 and NE % of Section 4, T27N, R15W, San Juan Courty, Ne
Mexico more particularly described as follows:

Beglnning at a point called CA-1 from which the northwest section comer of Section 3, T27N, R15W, NMPM
N 29°11'67" W, a distance of 542.18 feet,

Thence S 79°17'01" W, 38.08 feet to a golnt along the west edge of Well Site CA-1 parcel described above w
(s the Point of Beginning of right of way Station 0+00,

Thence $ 75°3049” W, 10.00 feet to an'angle point,

Thence S 66°56'28” W, 50,00 feet to anjangle point,

Thence S 45°25'31" W, 45.00 feet to en@angle point,

Thence S 38°01'23” W, 125.00 feet to ah angle point,

Thence S 44°17'25" W, 75,00 feet to aniangle point,

Thence S 45°22'25" W, 9565 feet to m_._fa_m point,

Thence S 03°13'03" W, 25,62 feet to aniangle point,

Thence S 42°10'31" E, 26.36 feet to =ﬁ‘mnnm of pavement of Navajo Route N3005, Station 4+52.63 whichis
terminus of the access right of way.

Said parcef contains 0.1033 acres (4526.3 sq. &£}, more or less,

1, Wilson Begay, New Mexico Professional Surveyor, hereby certify that this Survey Plat was prepared froma
actual ground survey performed by me or under my supervision, that | am responsible for this survey, that this
survey Is true and correct to the best of my knowledge and belief, that this survey plat and the field survey up
which it is based meet the Minimum Standards for Surveying in New Mexico, and that this survey is not a lar
division or subdivision as defined in the New Mexico Subdivision Act.

RN\K & 25/ (%

Wilson Begay P.S.# 18628, Date

NAVAJO COAL COMPANY
. ® [
P.O.BOX 1717 - —U—HMV—U“—.—.—.—ﬁQN- ot

FRUITLAND, NEW MEXICO 87416

CA-1 Monitoring Well

Plat of Survey
EXHIBIT CA-1

PREPAREDBY  wBogay DRAWN BY WB SCALE
APPROVEDBY  WBogay DATE 14043
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of the Interior, Bureau of Land Management, Original Survey Plat of Township 28 North, Range 16 West, New Maxico Principal Meridlan, New Mexico daled May 21, 1996 surveyed by Steve D. Cully.

using Navafo Mine Base Stalion. Field work perfonmed on December 12, 2012,

BHP Billiton
Navajo Coal Company
Environmental Quality Well Site CA-6
Parcel and Access Right of Way Description

A parcel of land in SE % of Section 24, T28N, R16W, San Juan County, New Mexico more particularl
as follows:

Beglnning at a point called CA-6 from which the southeast section comer of Section 24, T28N, R16W,
bears S 69°10'37" E, a distance of 2039.97 feet,

Thence N 19°36'34" E, 28.28 feet to the northeast comer which is the Point of Beginning,

Thence S 25°23°26" E, 40.00 feet to the southeast comer,

Thence S 64°36'34" W, 40.00 feet to the southwest comer,

Thence N 25°23'26™ W, 40.00 feet to the northwest comner,

Thence N 64°36°34" E, 40.00 feet to the Point of Beginning.

Sald parcel contains 0.0367 acres {1600.00 sq. f.), more or less,

A strip of land for ingress and egress to the above mentioned Well Site CA-6,
10 feet in width, 5 feet on each side of the described centerline, in SW Y of Section 24, T28N, R16W,
County, New Mexico more particularly described as foflows:

Beginning at a point called CA-6 from which the southeast section comer of Section 24, T28N, R16W,
bears S 69°10°37" E, a distance of 203997 feet,

Thence S 64°36'34" W, 20.00 feet to a point along the west edge of Well Site CA-6 parcel described a
being the Polnt of Beginning of right of way, Station 0+00,

Thence S 64°36'34™ W, 12.91 feet to an angle point,

Thence N 61°20'59" W, 20.00 feet to the edge of an existing gas line access road, Station 0+32.97 wi
terminus of the access right of way.

Said parcel contains 0.0076 acres (329.10 sq. ft.), more or less,

1, Wilson Begay, New Mexico Professional Surveyor, hereby certify that this Survey Plat was prepared
actual ground survey perforred by me or under my supervision, that | am responsible for this survey,

survey is true and correct fo the best of my knowledge and bellef, that this Survey Plat and the field su
which itis based meet the Minimum Standards for Surveying in New Mexico, and that this survey is nc
division or subdivision as defined in the New Mexico Subdivision Act.

G A el

Wilson Begay P.S.# 18628, Date
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EXHIBIT

FIELD CLEARANCE CHECKLIST

(This form covers only damages and compensation to individual land users. It does not cover consideration or
other fees to the Navajo Nation. If necessary, use the back of this form for completion.)

Project Identification:

Applicant: BHP Navajo Coal Company, Post Office Box 1717, Fruitland, New Mexico 87416.
Identification:

Purpose: Right-of-way for two (2) Groundwater Well Monitors at Well CA-1 and Well CA-6, to access,
install, monitoring Groundwater Well and to extend a Revocable Use Permit RUP-SR-01-98,
(owned by BHP Navajo Coal Company), which will expire on October 2018.

Location (Legal Description): 1) Well CA-1, in NW 1/4 Section 3, T27N, R15W, 2) Well CA-6 in SE 1/4
Section 24, T28N, R16W, 3) Extending Revocable Use Permit in NE, NE, NE Section 4, T27N
R15W, all in Nenahnezad Chapter, San Juan County, New Mexico.

Amount of land affected: 1) Well CA-1, contains of 0.0367 acres and access road of 0.1039 acres (total of
0.1406 acres),2) Well CA-6, contains of 0.0367 and access road of 0.0076 acres (total of

0.0443 acres), 3) Revocable Use Permit, acres 0.00037. Total acreage of 0.18527.
Land status: Trust Fee Other

1. List of land use/grazing permittee whose land use rights will be affected project:

Names Census No. Type of and Use Right
Helena Hogue 98,365 : :
a. f Grazing Rights
p. Daisy Mason (Dec.) 92,312 G;az;ng R;gt:ts
c. Grazing Rights

2. Are all land users in the above list no. 4 with claims to the affected tands shown in the Branch of Land
Operations records? Yes No

3. Have the Grazing Committee or Land Board Member (whichever is appropriate) for the affected area
confirm the list no. 4 by signing acknowledgement form below.

ACKNOWLEDGEMENT

I acknowledge that due notice was given to the affected community of the proposed project, and according to

my records and to the best of my knowledge, the list no. 4 includes all land users who have rights in the affected
lands.

"’/ //d %/\// o

Date arold Dde Grazing Committee Member District

Nenahne d Chapter



4. Are any damages expected to individual improvements? Yes  No

If yes, contact the Director of Navajo Land Administration because special arrangements will have to be
made to compensate for these damages.

If no give full explanations why:

No damages is expected to individual improvement. Nominal surface/grazing damages is expected on
the projects. Surface damage compensation will be paid out to the affected grazing permittees. And the
disturbed grazing area will be reclaimed/reseed per Bureau of Indian Affairs regulations after the
completion of the project.

5. List of land users where diminishment in value of land use rights is expected and/or where land use
rights is expected to be enhanced as a result of the project. Specify whether or not there is diminishment
or enhancement in value of land use rights. Note whether or not land users have consented and which
consent forms were used. (If no expected damages, use Consent Form No. 1.)

Names Expected Expected Did Land Users
Diminishment Enhancement Consent? Form?
a. Helena Hogue None None Yes, consent # 2
b. Daisy Mason (Deceased) None None No, permittee deceased

List again the land users from list no. 8 where land use rights value will be diminished as a result of the project.
Specify if land users is to receive compensation and the monetary amount in-kind compensation to be received.
and use Consent Form No. 2. Indicate whether compensation is be received is adequate for the estimated
damages to land use rights. Note whether land users have consented and which consent forms used. (If waiver
of compensation for damages, use Consent Form No. 3.)

Names Compensation Is Amount Did Land Users
Amount Adequate = Consent? Form?

a. Helena Hogue $22.15 Yes Yes, consent # 2

b. Daisy Mason (Dec.) Escrow $70.49 Yes No, permittee deceased.

How, when and by whom will land users be paid compensation? If any, is it specified in list no. 9 above?

Surface damages compensation will be paid out accordingly to the Grazing Committee Member’s
Payment Recommendation.

6. Is atopographical map of the project attached? Yes No
7. Was the project fully explained to the land users? Yes No

8. Which chapter will be affected by the project? Nenahnezad Chapter



9. Are supporting chapter resolution attached? Yes No
10. Will chapter receive any payments or benefits from the project?

Yes No If yes, what will be received?

Approved by: Field Clearance Conducted by:

Utah Land Office/Navajo Land Department

Navajo Land Department
(NLD)

Belinda Clark,

ROW Agent

(NLD approval necessary only if the

field clearance was conducted by -
other than NLD Office) Date: %/{&d@



CONSENT FORM 2
(Compensation for damages)

CONSENT TO USE
NAVAJO NATION LANDS

TO WHOM IT MAY CONCERN:

[
I ”@4/5' qmd Sorv . hereby grant consent to the Navajo Nation and the Bureau of
Indian Affairs, Window Rock, Arizona, to permit:

BHP Navajo Coal Company, Post Office Box 1717, Fruitland, New Mexico 87416
To use a portion of my land use area for the following purpose(s):

Right-of-way for two (2) Groundwater Well Monitors, to access, install, monitoring Groundwater Well

and extend a Revocable Use Permit.

I) Well CA-1, contains of 0.0367 acres and access road of 0.1039 acres (total of 0.1406 acres), in NW 1/4
Section 3, T27N, R15W, San Juan County, New Mexico.

2) Well CA-6, contains of 0.0367 and access road of 0.0076 acres (total of 0.0443 acres), in SE 1/4
Section 24, T28N, R16W, San Juan County, New Mexico.

3) The Right-of-Way application also includes the area within an existing Revocable Use Permit RUP-
SR-01-98 (owned by BHP Navajo Coal Company), which expires on October 2018, to extend the
access of an existing surface water station on a BIA Road NN3005 culvert. RUP-SR-01-98 (Navajo
Nation Resolution Number RCAU-171-97), acres 0.00037, in NE, NE, NE Section 4, T27N RI5W,
all in Nenahnezad Chapter, San Juan County, New Mexico. Total acreage of 0.18527.

As shown on the map showing the location of the proposed project attached.

My consent is given subject to the receipt of compensation in the amount of $ 0. 47
which I acknowledge as good and adequate compensation for the diminishment in value of my

land use rights as a result of the az‘&ove-ref?}nced proposed project.
Remarks: g/ﬂﬂfg/}o / 9 P g
fFnds ‘

A9
Gttt be eStSg2le
Census No. 4 72,5/ 2

Date Land user Signature Permit No. /3~ /457
SSNo._ p1/A
Address: /V/ A
Witness: '

./ /\
IRNIE , ikanus District 13
Date Ghrazing Conimittee Member Signature

Harold Do_dée, Nenahnezad Chatper

ACKNOWLEDGEMENT OF FIELD AGENT

I acknowledge that the consents of this consent form was read /,#or fully explained / +/7o the
land user in Navajo / W#or English /

Belinda Clgrk, Senior ROW Agent



CONSENT FORM 2
(Compensation for damages)

CONSENT TO USE
NAVAJO NATION LANDS

TO WHOM IT MAY CONCERN:

I, Helena Hogue, hereby grant consent to the Navajo Nation and the Bureau of Indian Affairs,
Window Rock, Arizona, to permit:

BHP Navajo Coal Company, Post Office Box 1717, Fruitland, New Mexico 87416
To use a portion of my land use area for the following purpose(s):

Right-of-way for two (2) Groundwater Well Monitors, to access, install, monitoring Groundwater Well

and extend a Revocable Use Permit.

1) Well CA-1, contains of 0.0367 acres and access road of 0.1039 acres (total of 0.1406 acres), in NW 1/4
Section 3, T27N, R15W, San Juan County, New Mexico.

2) Well CA-6, contains of 0.0367 and access road of 0.0076 acres (total of 0.0443 acres), in SE 1/4
Section 24, T28N, R16W, San Juan County, New Mexico.

3) The Right-of-Way application also includes the area within an existing Revocable Use Permit RUP-
SR-01-98 (owned by BHP Navajo Coal Company), which expires on October 2018, to extend the
access of an existing surface water station on a BIA Road NN3005 culvert. RUP-SR-01-98 (Navajo
Nation Resolution Number RCAU-171-97), acres 0.00037, in NE, NE, NE Section 4, T27N Ri5W,
all in Nenahnezad Chapter, San Juan County, New Mexico. Total acreage of 0.18527.

As shown on the map showing the location of the proposed project attached.
My consent is given subject to the receipt of compensation in the amount of $ ZZ. s

which I acknowledge as good and adequate compensation for the diminishment in value of my
land use rights as a result of the above-referenced proposed project.

Remarks:
“+L-/—13 X I‘/ié.(/na_ Boc oo Census No. %ﬁ,ﬁ’é Y
Date Land user Signatdre Permit No. /3 =0%7
Helena Hogue SS No._ s¥5-$0-3877
Address: 20 Loy 832
Witness: 7 2 72 27 A
7 /1 [)3 y \_/f — District 13
Date Grgzing Compittee Member Signature
Harold Dodge, Nenahnezad Chatper

ACKNOWLEDGEMENT OF FIELD AGENT
[ acknowledge that tkll/e/consents of this consent form was read 47 or fully explained /2710 the
or

land user in Navajo / English /%heck WM

/ Field Age@’iénature
Belinda Clark, Senior ROW Agent
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GRAZING COMMITTEE RECOMMENDATION

Date: April 2,2013

Project Name/Legal Description: Right-of-way for two (2) Groundwater Well Monitors, to access, install,

monitoring Groundwater Well and extend a Revocable Use Permit.

1) Well CA-1, contains of 0.0367 acres and access road of 0.1039 acres (total of 0.1406 acres), in NW 1/4
Section 3, T27N, R15W, San Juan County, New Mexico.

2) Well CA-6, contains of 0.0367 and access road of 0.0076 acres (total of 0.0443 acres), in SE 1/4
Section 24, T28N, R16W, San Juan County, New Mexico.

3) The Right-of-Way application also includes the area within an existing Revocable Use Permit RUP-
SR-01-98 (owned by BHP Navajo Coal Company), which expires on October 2018, to extend the
access of an existing surface water station on a BIA Road NN3005 culvert. RUP-SR-01-98 (Navajo
Nation Resolution Number RCAU-171-97), acres 0.00037, in NE, NE, NE Section 4, T27N RI5W,
all in Nenahnezad Chapter, San Juan County, New Mexico.

Total acreage of 0.18527, for the sum of $92.64.

Pursuant to the Shiprock Agency Grazing Committee Resolution dated July 20, 2007, in determining
eligibility for grazing permittee/land use permittee to receive surface damage compensation; I_Harold
Dodge, Grazing Committee Member of District 13, Nenahnezad Chapter recommend this/these individual
(s) as:

/X! Recipient(s) of the surface damage and /or nuisance compensation deriving from the above
referenced project from BHP Navajo Coal Company and compensation to be distributed as
follows:

/X!  The permittees to consent to the above-referenced project:

NAME CENSUS#  SOC.SEC.# % DISTRIBUTION
|. Helena Hogue 98,365 585-50-3877 24%
2. Daisy Mason (Dec.) 92,312 76%
3.
4.
5.
6.
Witnesses:
CONCURRENCE: ACKNOWLEDGEMENT:

~. /
gr'azing Co}xmittee Member
arold Docfge, Nenahnezad Chapter

et




Utah Land Office/Navajo Land Dept/DNR
Post Oftice Box 410
Montezuma Creck, Utah 84534

BN SHELLY REX LEE JIM
PRESIDENT VICE - PRESIDENT
MEMORANDUM
To: Mr. Howard P. Draper, Senior Programs & Projects Specialist

Project Review Section/Navajo Land Department
Divigion of Natural Resources

From:
/ elinda Clark, $efijor Right-of-Way Agent
Utah Land Office/Navajo Land Department
Date: April 11, 2013
Subject: Field Clearance for BHP Navajo Coal Company

Pursuant to the field clearance request, the Utah Land Office has completed the below cited field
clearance with Mr. Harold Dodge, Grazing Committee Member of Nenahnezad Chapter and two
(2) grazing permittees. Thus, forward the proposed project for approval. The proposed projects are
described below:

Right-of-way for two (2) Groundwater Well Monitors, to access, install, monitoring Groundwater

Well and to extend a Revocable Use Permit. They are described below:

, 1) Well CA-1, 40' x 40' contains of 0.0367 acres and access road of 452.63' length x 10’
~ width/0.1039 acres (total of 0.1406 acres), in NW 1/4 Section 3, T27N, R15W,

2) Well CA-6, 40' x 40' contains of 0.0367 and access road of 32.91' length x 10' width/0.0076
acres (total of 0.0443 acres), in SE 1/4 Section 24, T28N, R16W,

3) The Right-of-Way application also includes the area within an existing Revocable Use Permit
RUP-SR-01-98 (owned by BHP Navajo Coal Company), which expires on October 2018, to
extend the access of an existing surface water station on a BIA Road NN3005 culvert. RUP-
SR-01-98 (Navajo Nation Resolution Number RCAU-171-97), acres 0.00037, in NE, NE, NE
Section 4, T27N R15W, all in Nenahnezad Chapter, San Juan County, New Mexico.

Total acreage of 0.18527.

All of the original field clearance documents are attached. For any inquiries, call me at (435) 651-
3504, fax (435) 651-3506 or email at belclark@fiontiernet.net And if you should have any
questions to the company you may call Ms. Kara L. Hart with BHP Billiton at (505) 598-2134 or

email at Kara. L. Hart@bhpbilliton.com Thank you.

Attachments

XC:

Kara L. Hart/BHP Billiton

W, Mike Halona, Dept. Mgr. [1II/NLD/DNR/NN
Harlan Charley, SPPS/NLD/DNR/NN

Harold Dodge, GCM/Nenahnezad Chapter/NN
Akhtar Zaman, Director/Minerals Dept./NN
Bil Freeman/NNEPA/NN

Bertha Spencer/Bl1A

NM Bureau of Land Management

File, Utah Land Office/NLD/DNR/NN
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NAVAJO NATION TERMS AND CONDITIONS
FOR REVOCABLE USE PERMIT (RUP)
For Navajo Transitional Energy Company (Grantee)
[two (2) access roads/wells adjacent to BHP Mine Lease]

The terms of the RUP shall be for twenty (20) vears, beginning on the date of
RUP is approved by the Navajo Nation.

Consideration for the RUP is assessed at $2,807.24, and shall be paid in full to
the Controller of the Navajo Nation, in lawful money of the United States, and
a copy of the receipt for such payment provided to the Navajo Nation Minerals
Department, or its successor with 10 days of approval of the RUP by the
Navajo Nation.

The Grantee may develop, use and occupy the RUP for the purpose(s) of
construction, operating and maintain two (2) ground water monitoring wells
and access roads. The Grantee may not develop, use or occupy the RUP for
any other purpose without the prior written approval of the Navajo Nation.
The approval of the Navajo Nation may be granted, grated upon condition or
withheld in the sole discretion of the Navajo Nation. The Grantee may not
develop, use or occupy the RUP for any unlawful purpose.

In all activities conducted by the Grantee within the Navajo Nation, the
Grantee shall abide by all laws and regulations of the Navajo Nation and of the
United States, now in force and effect or as hereafter may come into force and
effect, including but not limited to the following:

a. Title 25, Code of Federal Regulations, Part 169;

b. All applicable federal and Navajo Nation antiquities laws and regulations,
with the following additional condition: In the event of a discovery all
operations in the immediate vicinity of the discovery must cease and the
Navajo Nation Historic Preservation Department must be notified
immediately. @ As wused herein, “discovery” means any previously
unidentified or incorrectly identified cultural resources, including but not
limited to archeological deposits, human remains, or location reportedly
associated with Native American religious/traditional beliefs or practices;
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12)

13)

c. The Navajo Preference in Employment Act, 15 N.N.C. §§ 601 et seq.; and
the Navajo Nation Business Opportunity Act, 5 N.N.C. §§ 201 et seq.; and

d. The Navajo Nation Water Code, 22 N.N.C. § 1101 et seq., Grantee shall
apply for and submit all applicable permits and information to the Navajo
Nation Water Resources Department, or its successor.

The Grantee shall ensure that the air quality of the Navajo Nation is not
jeopardized due to violation of applicable laws and regulations by its operations
pursuant to this RUP.

The Grantee shall clear and keep clear the lands within the RUP to the extent
compatible with the purpose of the RUP, and shall dispose of all vegetation and
other materials cut, uprooted, or otherwise accumulated during any surface
disturbance activities.

The Grantee shall reclaim all surface lands distributed related to the RUP.

The Grantee shall at all times during the term of the RUP and at the Grantee’s
sole cost and expense, maintain the land subject to the RUP and all
improvements located thereon and make all necessary and reasonable repairs.

The Grantee shall obtain prior written permission to cross existing rights-of-
way, if any, from the appropriate parties.

The Grantee shall be responsible for and promptly pay all damages
attributable to the development, occupancy or use of the RUP by the Grantee.

The Grantee shall indemnify and hold harmless the Navajo Nation and the
Secretary and their respective authorized agents, employees, land users and
occupants, against any liability for loss of life, personal injury and property

damages arising from the development, use or occupancy or use of the area
under the RUP by the Grantee.

Any assignment, conveyance or transfer by the Grantee, in any manner
whatsoever, of the RUP or any interest therein, or in or to any of the
improvements on the land subject to the RUP, shall be subject to the written
consent of the Navajo Nation. Any such attempted assignment, conveyance or
transfer without such prior written consent shall be void and of no effect. The
consent of the Navajo Nation may be granted, granted upon conditions or
withheld at the sole discretion of the Navajo Nation.

The RUP may be terminated for violation of any of the terms and conditions
stated herein. In addition, the RUP shall be terminable in whole or part by the
Navajo Nation for any of the following causes.
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a. Failure to comply with any terms and conditions of the grant or of
applicable laws or regulations;

b. A non-use of the RUP for the purpose for which it is granted for a
consecutive two-year period; and

c. The use of the land subject to the RUP for any purpose inconsistent with
the purpose for which the RUP is granted.

At the termination of this RUP, the Grantee shall peaceably and without legal
process deliver up the possession of the premises, in good condition, usual wear
and tear excepted. Upon the written request of the Navajo Nation, the
Grantee shall provide the Navajo Nation, at the Grantee’s sole cost and
expense, with an environmental audit assessment of the premises at least sixty
(60) days prior to delivery of said premises. All reclamation or abandonment
shall be performed in accordance with all applicable Navajo Nation and
Federal rules, regulations and guidelines.

Holding over by the Grantee after the termination of RUP shall not constitute
a renewal or extension thereof or give the Grantee any rights hereunder or in
to the land subject to the permit or to any improvements located thereon.

The Navajo Nation and the Secretary shall have the right, at any reasonable
time during the term of the RUP to enter upon the premises, or any part
thereof, to inspect the same and any improvements located thereon.

By acceptance of the grant of the RUP, the Grantee consents to the full
territorial legislative, executive and judicial jurisdiction of the Navajo Nation,
including but not limited to the jurisdiction to levy fines and to enter
judgments for compensatory and punitive damages and injunctive relief, in
connection with all activities conducted by the Grantee within the Navajo
Nation or which have a proximate (legal) effect on persons or property within
the Navajo Nation.

By acceptance of the grant of the RUP, the Grantee covenants and agrees
never to contest or challenge the legislative, executive or judicial jurisdiction of
the Navajo Nation on the basis that such jurisdiction is inconsistent with the
status of the Navajo Nation as an Indian nation, or that the Navajo Nation
government is not a government of general jurisdiction, or that the Navajo
Nation government does not possess full police power (.e., the power to
legislate and regulate for the general health and welfare) over all lands,
persons and activities within its territorial boundaries, or on any other basis
not generally applicable to a similar challenge to the jurisdiction of a state
government. Nothing contained in this provision shall be construed to negate
or impair federal responsibilities with respect to the land subject to the
RUP or to the Navajo Nation.
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Any action or proceeding brought by the Grantee against the Navajo Nation in
connection with or arising out of the terms and conditions of the RUP shall be
brought only in the Courts of the Navajo Nation, and no such action or
proceeding shall be brought by the Grantee against the Navajo Nation in any
court of any state.

Nothing contained herein shall be interpreted as constituting a waiver, express
or implied, of the sovereign immunity of the Navajo Nation.

Except as prohibited by applicable federal law, the law of the Navajo Nation
shall govern the construction, performance and enforcement of the terms and
conditions contained herein.

The terms and conditions contained herein shall extend to and be binding upon
the successors, heirs, assigns, executors, administrators, employees and
agents, including all contractors and subcontractors, of the Grantee, and the
term “Grantee”, whenever used herein, shall be deemed to include all such
successors, heirs, assigns, executors, administrators, employees and agents.

There is expressly reserved to the Navajo Nation full territorial legislative,
executive and judicial jurisdiction over the RUP and all lands burdened by the
RUP, including without limitations over all persons, including the public, and
all activities conducted or otherwise occurring within the RUP; and the RUP
and all lands burdened by the RUP shall be and forever remain Navajo Indian
Country for purposes of Navajo Nation jurisdiction.



NNDFW Review

-02

BIT

5
EXHI

BIOLOGICAL RESOURCES COMPLIANCE FORM
N NAVAJO NATION DEPARTMENT OF FISH AND WILDLIFE
P.0. BOX 1480, WINDOW ROCK. ARIZONA 86515-1480

It is the Department’s opinion the project described below, with applicable conditions. is in compliance with Tribal
and Federal laws protecting biological resources including the Navajo Endangered Species and Environmental Policy
Codes. U.S. Endangered Species. Migratory Bird Treaty. Eagle Protection and National Environmental Policy Acts.
This form does not preclude or replace consultation with the U.S. Fish and Wildlife Service if a Federally-listed
species is atfected.
PROJECT NAME & NO.: CA-I and CA-6 Groundwater Monitoring Wells
DESCRIPTION: BNCC proposes to install two (2) long-term groundwater monitoring wells. The wells would be
installed using a hand auger and track mounted Geoprobe® direct push drilling rig. Installation would require 2 days
and the wells would be monitored on a quarterly basis. No new disturbance would be required for the CA-1 well. The
CA-6 well would require a 50 ft. x 150 ft. area with an additional 20-ft. buffer around the perimeter. Total disturbance
for the proposed action would be 0.07 acres. Both well sites would be accessed utilizing existing dirt roads.
LOCATION: 729699E 4054477N (CA-1). 724185E 4057915N (CA-6). Chinde Wash. San Juan Co.. New Mexico
REPRESENTATIVE: Joey Herring. Project Manager. Ecosphere Environmental Services
ACTION AGENCY: BHP Billiton Navajo Coal Company (BNCC)
~ B.R.REPORT TITLE/ DATE / PREPARER: CA-! & CA-6 Groundwater Monitoring Wells/JAN 2013/EES
/ SIGNIFICANT BIOLOGICAL RESOURCES FOUND: Area 3. [1] RSA at both well sites: [2] Field survey occurred

on 05 DEC 2012 and parallel transects spaced 15 ft. apart only covered the proposed action areas: [3] Three (3) known
BURE nests are within | mile of the proposed action areas.
POTENTIAL IMPACTS

NESL SPECIES POTENTIALLY IMPACTED: [1] Buteo regalis (Ferruginous Hawk). G3. MBTA: [2]
Athene cunicularia (Burrowing Owl). G4. MBTA: [3] Vulpes macrotis (Kit Fox). G4:

FEDERALLY-LISTED SPECIES AFFECTED: NA

OTHER SIGNIFICANT IMPACTS TO BIOLOGICAL RESOURCES: NA
AVOIDANCE / MITIGATION MEASURES: NA

CONDITIONS OF COMPLIANCE*: [1] Suitable nesting habitat for the Ferruginous Hawk (Buteo regalis) surrounds

the proposed action areas. The field survey was conducted outside the recommended season. A pre-construction
survey will be required if construction is planned to begin or occur during 01 MAR-31 JUL. It is recommended that
the surveys include a 1.2 km (% mi) buffer outside the proposed action areas: [2] Suitable nesting habitat for the
Burrowing Owl {Athene cunicularia) potentially occurs outside the proposed action areas that were surveyed on 03
DEC 2012. A pre-construction survey will be required if construction is planned to begin or occur during 01 MAR-15
AUG. ltis recommended that the surveys include a 0.4 km (% mi) buffer outside the edge of the proposed action

-

. areas. If suitable nest burrows are not present within the 0.4-km bufter zone. surveys will not be necessary: [3] The

Crold_pe2010:My Documents NNHPBRCF_2013%12EES-02.doc Page 1 of 2
NNDFW ~B.R.C.F.: FORM REVISED 12 NOV 2009



BE states that there is potential denning habitat for the Kit Fox (Vulpes macrotis) in the proposed action areas and

immediate vicinity. The immediate vicinity area was not defined in the BE. Ground disturbing activities. year-round.
~—will not be allowed within 60 m of a known den site and activity will not be allowed within 0.2 km (% mi) of an active

den during 01 DEC-31 AUG: [4] Clearing and grading of the proposed action areas must avoid the Migratory Bird

breeding season of 01 MAR-15 AUG. If the breeding season cannot be avoided a survey for active nests will be

required. The survey must include a 50 m (165 ft.) buffer outside the proposed action areas. Removal or disturbance

of nesting habitat (i.e. trees & shrubs) will not be allowed within 50 meters of an active nest during incubation to

fledging.

FORM PREPARED BY / DATE: Pamela A. Kyselka/29 JAN 2013

COPIES TO: (add categories as necessary)

X g8 ]

2 NTC § 164 Recommendation: Sign?(ure'" Date
[Approval £V ) ' ;
KConditional Approval (with memo)  \_/ (e | 42— Cll vl

[IDisapproval (with memo) Gloria
[[]Categorical Exclusion (with request letter)
[INone (with memo)

. Tom, Director. Navajo Nation Department of Fish and Wildlife

*I understand and accept the conditions of compliance, and acknowledge that lack of signature may be grounds for
the Department not recommending the above described project for approval to the Tribal Decision-maker.

Representative’s signature Date

N
Crold_pc2010idy Documents NNHP.BRCF_2013 12EES-02.doc
NNDFW -BR.CF. FORM REVISED 12 NOV 2009

s}
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PRESIDENT
BEN SHELLY
VICE PRESIDENT
REX LEE JiIM

NAVAJO FISH AND WILDLIFE P.O. BOX 1480 WINDOW ROCK, AZ 86515

29 January 2013 12EES-02

Joey Herring, Project Manager
Ecosphere Environmental Services
4801 North Butler, Suite 15101
Farmington, New Mexico 87481

Ms. Herring,

The Navajo Nation Department of Fish and Wildlife (NNDFW) reviewed the Biological Evaluation
for BHP Billiton Navajo (oal Company’s proposed CA-1 and CA-6 Groundwater Monitoring Wells,
both located adjacent to Chinde Wash. The purpose of this letter is to inform you that we are
granting the proposed project a Conditional approval. The project is approved with the
following conditions:

[1] Suitable nesting habitat for the Ferruginous Hawk (Buteo regalis) surrounds the proposed
action areas. The field- survey was conducted outside the recommended season. A pre-
construction survey will be required if construction is planned to begin or occur during 01
MAR-31 JUL. It is recommended that the surveys include a 1.2 km (% mi) buffer outside the
proposed action areas.

[2] Suitable nesting habitat for the Burrowing Owl (Athene cuniculgriag) potentially occurs
outside the proposed action areas that were surveyed on ©5 DEC 2812. A pre-construction
survey will be required if construction is planned to begin or occur during ©1 MAR-15 AUG. It
is recommended that the surveys include a 8.4 km (% mi) buffer outside the edge of the
proposed action areas. If suitable nest burrows are not present within the ©.4-km buffer
zone, surveys will not be necessary.

[3] The BE states that there is potential denning habitat for the Kit Fox (Vulpes macrotis) in
the proposed action areas and immediate vicinity. The immediate vicinity area was not defined
in the BE. Ground disturbing activities, year-round, will not be allowed within 6@ m of a
known den site and activity will not be allowed within ©.2 km (% mi) of an active den during
01 DEC-31 AUG.

(4] Clearing and grading of the proposed action areas must avoid the Migratory Bird breeding
season of @1 MAR-15 AUG. If the breeding season cannot be avoided a survey for active nests
will be required. The survey must include a 58 m (165 ft.) buffer outside the proposed action
areas. Removal or disturbance of nesting habitat (i.e. trees & shrubs) will not be allowed
within 58 meters of an active nest during incubation to fledging.

Please contact me at 928-871-7865 with any questions that you have concerning the review of
this project.

Sincerely,
//-,éi A
Pamela A. Kyselka, wWildlife Biologist

Navajo Natural Heritage Program
Department of Fish and Wildlife

CONCURRENCE
/’}1’/» ’ ~ (8 [ / Z /
el i[g.—z_ KR

Gloria Tom, Director Date
Department of Fish and Wildlife

xXC: CONS-100-13
BIA
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

1. INTRODUCTION

BHP Billiton Navajo Coal Company (BNCC) retained Ecosphere Environmental Services (Ecosphere) to
conduct a threatened and endangered species {TES) survey and prepare a biological evaluation (BE) for
the proposed Chinde Arroyo (CA)-1 and CA-6 groundwater monitoring wells. The proposed CA-1 and CA-6
groundwater monitoring wells would be located on Navajo Nation tribal trust lands in San Juan County,
New Mexico. The purpose of the proposed action is to install two groundwater monitoring wells off the
Navajo Mine lease to meet the requirements of BNCC's Navajo Mine permit. If approved, the proposed
action would allow BNCC to install the CA-1 and CA-6 groundwater monitoring wells and collect
quarterly groundwater samples for laboratory analysis.

On December 5, 2012, Ecosphere conducted a TES survey of the proposed project areas under Navajo
Nation Department of Fish and Wildlife (NNDFW) Special Permit #706. The purpose of the BE is to
adhere to the Endangered Species Act of 1973 (ESA), as amended, and the Navajo Nation code
requirement for species of concern {17 NNC 507) administered by the Navajo Nation Natural Heritage
Program (NNHP). As such, the objectives of the BE were as follows:

1. Compile a list of federal and NNHP listed threatened, endangered, candidate, and sensitive
species potentially occurring in the project areas.

2. Provide a physical and biological description of the project areas.

3. Determine the presence of federal and NNHP listed threatened, endangered, candidate, or
sensitive species in the project areas.

4. Determine the presence of critical habitat for federally listed species in the project areas.

5. Assess potential impacts the proposed action may have on any listed or sensitive species or
critical habitat present in the project areas.

2. PROJECT DESCRIPTION

2.1 Location

As shown on Figure 1 in Attachment A, the proposed CA-1 and CA-6 groundwater monitoring wells
would be located on Navajo Nation Tribal Trust lands in San Juan County, New Mexico. The proposed
project areas would be located within the Bureau of Indian Affairs (BIA) Shiprock Agency, Nenahnezad
Chapter. The general location of the proposed CA-1 groundwater monitoring well is approximately 2.5
miles east of Navajo Mine lease boundary, while the proposed CA-6 monitoring well would be located
approximately 0.75 mile west of Navajo Mine lease boundary. Both groundwater monitoring wells
would be located adjacent to Chinde Arroyo (a.k.a. Chinde Wash).
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

The proposed CA-1 monitoring well location is shown on the Kirtland SW, New Mexico United States
Geological Survey (USGS) 7.5-minute topographic map on Figure 2 (Attachment A). The legal coordinates
of the proposed project are:

Section 3, Township 27 North, Range 15 West
New Mexico Principal Meridian (NMPM)

The proposed CA-6 monitoring well location is shown on the Fruitland, New Mexico USGS 7.5-minute
topographic map on Figure 2 {Attachment A). The legal coordinates of the proposed project are:

Section 24, Township 28 North, Range 16 West, NMPM

The proposed CA-1 and CA-6 groundwater monitoring well locations are shown on the 2011 aerial
photograph as Figures 3 and 4, respectively (Attachment A).

2.2 Proposed Action

The proposed action would be the construction and long-term operation of two groundwater
monitoring wells along Chinde Arroyo. The proposed wells would allow BNCC to collect groundwater
samples for water quality analyses, as required by the BNCC Navajo Mine permit. BHP would acquire full
right-of-way and water use permits from the BIA for the proposed monitoring wells. Both locations
would have drive-point samplers and monitoring wells (piezometers) installed.

No new disturbance would be required to install the proposed CA-1 monitoring well. An existing bladed
road spurring from Navajo Route 3005 would be used to access the site.

An approximate 50 by 150-foot area, with a 20-foot buffer around the perimeter, would be required to
install the proposed CA-6 monitoring well. The proposed location would be accessed via an existing dirt
road. Approximately 0.07 acre of new disturbance would result from the proposed action.

The wells would be installed using a hand auger and track mounted Geoprobe® direct push drilling rig.
Installation would take approximately 2 days and the wells would be monitored on a quarterly basis.
Photographs of the proposed groundwater monitoring well locations are provided in Attachment B.

3. AFFECTED ENVIRONMENT

The proposed action would be located within a “Low Sensitivity Wildlife Resources” (Area 3), as
identified by the NNDFW and described in the Biological Resources Land Clearance Policies and
Procedures, approved September 10, 2008. Area 3 has a low, fragmented concentration of species of
concern.

Both the proposed CA-1 and CA-6 monitoring wells would be located on the upper floodplain of Chinde
Arroyo. Other development in the area consists of scattered rural residences; Navajo Agricultural
Products Industry crops and fields; Navajo Mine; and electric, water, and gas utility infrastructure.
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

The proposed CA-1 monitoring well would be located near the head of Chinde Arroyo on a broad
plateau with low sandy undulating terrain overlooking barren badlands to the southwest. The proposed
CA-1 monitoring well would be situated on generally level terrain, with a west-facing slope of 0 to 2
percent. Elevation of the proposed CA-1 location is approximately 5,490 feet.

The proposed CA-6 monitoring well would be located downstream of Navajo Mine on the Chinde Arroyo
approximately 2 miles east (upstream) of the Chaco River. The proposed CA-6 monitoring well would be
positioned on a gentle gradient characterized by slopes ranging between 1 and 3 percent with a
westerly aspect. Elevation of the proposed CA-6 groundwater monitoring well is approximately 5,160
feet.

Surface geology underlying the proposed well locations is classified as Nah and Tsegi Alluvium from the
Holocene period (O’Sullivan et al. 1979, Ward 1990). The most prominent topographical feature in the
immediate vicinity of the proposed action is the Hogback, a monocline ridge that rises about 500 to
1,000 feet above the landscape. The Hogback is located approximately 3 miles west of the proposed CA-
6 groundwater monitoring well. Soils within the proposed project areas are variable and range from fine
sandy loam to clay loam. No biological soil crusts were observed within the proposed project areas.

The proposed action would be located in the Upper Colorado River Hydrologic Region within the Chaco
sub-watershed. Surface water in this watershed is short lived and occurs primarily as spring runoff from
snowmelt and summer thunderstorms. The Chinde Arroyo is shown on the USGS National Hydrography
Dataset as an ephemeral drainage. The Chinde Arroyo is characterized as a narrow channel with
predominately sandy to clay badland banks. Channel width is approximately 20 to 30 feet with banks
3 to 8 feet high. The ordinary high water mark is pronounced and is approximately 3 feet high. Moderate
vegetation occurs along the bank channel. No wetlands or riparian habitats occur within or adjacent to
the boundaries of the proposed well locations. No perennial surface water occurs within the proposed
project areas.

3.1 Biological Environment

The natural vegetation in the area has been classified as a Great Basin desert scrub (saltbush series),
arroyo riparian (greasewood desert shrub series), and successional-disturbance riparian (saltcedar
series) (Dick-Peddie 1993). Vegetation also includes Navajo Agricultural Products Industry irrigated
croplands. Vegetation communities found within the proposed project areas are discussed in more
detail below. No trees occur within the proposed disturbance areas. No noxious weed species listed by
the BIA Navajo Region were observed in the proposed project locations. A list of plant species observed
during the biological surveys is provided as Attachment B.

The proposed CA-1 location had been previously disturbed and the present distribution and composition
of vegetation consists mainly of herbaceous and woody species. The current vegetation is dominated by
prickly Russian thistie (Salsola tragus), hoary tansyaster (Machaeranthera canescens), and fourwing
saltbush (Atriplex canescens). Vegetation cover was visually estimated to range from 0 to 5 percent.
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

The proposed CA-6 project location is vegetated with a sparse cover of herbaceous and woody species
such as mound saltbush (Atriplex obovata), greasewood (Sarcobatus vermiculatus), alkali sacaton
(Sporobolus airoides), and Russian thistle. Vegetation cover was visually estimated to range from 0 to 5
percent.

The Chinde Arroyo is characterized as dry riparian community dominated by saltcedar (Tamarix sp.),
greasewood, rubber rabbitbrush (Ericameria nauseosa), common reed (Phragmites australis), salt grass
(Distichlis spicata), and scratchgrass (Muhlenbergia asperifolia). The wash banks show signs of previous
disturbance from erosion and flood events. Vegetation cover within the riparian community was visually
estimated to range from 20 to 80 percent.

Common mammal species that may occur in the project areas include desert cottontail (Sylvilagus
audubonii), black-tailed jackrabbit (Lepus californicus), Botta’s pocket gopher (Thomomys bottae), silky
pocket mouse (Perognathus flavus), Ord’s kangaroo rat (Dipodomys ordii), western harvest mouse
(Reithrodontomys megalotis), deer mouse (Peromyscus maniculatus), white-throated woodrat
(Neotoma albigula), coyote (Canis latrans), badger (Taxidea taxus), western spotted skunk (Spilogale
gracilis), and striped skunk (Mephitis mephitis). No prairie dog (Cynomys sp.) colonies were observed in
the proposed project areas. Bats found in Great Basin desert scrub communities include the Yuma
myotis (Myotis yumanensis), California myotis {Myotis californicus), western pipistrelle (Pipistrellus
hesperus), pallid bat (Antrozous pallidus), Brazilian free-tailed bat (Tadarida brasiliensis), big free-tailed
bat (Nyctinomops macrotis), long-legged myotis (Myotis yolans), and small-footed myotis (Myotis leibii).

Great Basin desert scrub supports a unique suite of avian species. Birds that may nest in this habitat in
San Juan County include horned lark (Eremophila alpestris), sage thrasher (Oreoscoptes montanus),
vesper sparrow (Pooecetes gramineus), Brewer’s sparrow (Spizella breweri), sage sparrow (Amphispiza
belli), green-tailed towhee (Pipilo chlorurus), western meadowlark (Sturnella neglecta), and Cassin’s
kingbird (Tyrannus vociferans). Other species may utilize these habitats during the non-breeding season
and may include mourning dove (Zenaida macroura), Gambel’s quail (Callipepla gambelii), mountain
bluebird (Sialia currucoides), and dark-eyed junco (Juncus hyemalis). The agricultural fields in the project
areas and vicinity offer potential foraging habitat for several raptor species, including the red-tailed
hawk (Buteo jamaicensis), golden eagle (Aquila chrysaetos), and ferruginous hawk (Buteo regalis). No
signs of raptors or signs of consistent raptor use were observed during the biological surveys.

Reptile species that may occur in the project areas include collared lizard (Crotaphytus collaris), short-
horned lizard (Phrynosoma douglasii), sagebrush lizard (Scelroporus graciosus), plateau striped whiptail
(Cnemidophorus velox), gopher snake (Pituophis cantifer), and western rattlesnake (Crotalis viridis).
Refer to Attachment C for a list of wildlife species observed during the biological survey.

4. SURVEY METHODOLOGY

4.1 Pre-Field Survey

Prior to conducting fieldwork, a search was conducted for United States Fish and Wildlife Service
(USFWS) threatened, endangered, and candidate species listed for San Juan County, New Mexico.
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

According to the USFWS, there are 11 federally listed threatened, endangered, and candidate species
with potential to occur in San Juan County. Table 1 lists these species, their conservation status, habitat
associations, and potential to occur in the action area, consists of the proposed project areas and
surrounding terrain within a 1/3 mile radius of each well location.

Table 1. Species listed by the USFWS under the authority of the Endangered Species Act of 1973 for
San Juan County, New Mexico (E = endangered; T = threatened; C = candidate).

Species

Habitat Associations

Pdtehfiél to'Occuirf in the h
Action Area

MAMMALS

Open grasslands with year-round

Black-footed ferret L. ) No prairie dog colonies were
{Mustela nigripes) prairie dog colonies at least 198 acres identified in the action area.
in size with =8 burrows/acre.
Generally occurs in boreal and
Canada lynx montane forests dominated by No boreal or montane forests
{Lynx canadensis) coniferous or mixed forest with thick in action area.

undergrowth.

BIRDS

Mexican spotted owl
(Strix occidentalis
lucida)

Nests in caves, cliffs, or trees in steep-
walled canyons of mixed conifer
forests.

No steep-walled canyons with
mixed conifer forest or
designated critical habitat
occur in the action area.

Southwestern willow
flycatcher
{Empidonax traillii
extimus)

Breeds in dense, shrubby riparian
habitats, usually in close proximity to
surface water or saturated soil.

No suitable nesting habitat
exists in action area due to
insufficient riparian habitat
density and composition
along Chinde Arroyo.

Yellow-billed cuckoo
{Coccyzus americanus
occidentalis )

Breeds in riparian woodlands with
dense, understory vegetation.

No suitable nesting habitat
exists in action area due to
insufficient riparian habitat
density and composition
along Chinde Arroyo.

FISH

Colorado pikeminnow
{Ptychocheilus lucius)

Large rivers with strong currents,
deep pools, and quiet backwaters.

No perennial rivers occur in
the action area.

Razorback sucker
{Xyrauchen texanus)

Medium to large rivers with silty to
rocky substrates. Prefers strong
currents and deep pools.

No perennial rivers occur in
the action area.

Roundtail chub
(Gila robusta)

Large rivers. Present in low numbers
in the San Juan, Mancos, La Plata, and
Animas rivers in Colorado and New
Mexico.

No perennial water sources
occur in the action area.
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

PLANTS

Alluvial deposits that form rolling
gravelly hills in pifion-juniper and
sagebrush communities {6,200-6,400
feet).

The action area does not have
alluvial deposits or pifion-
juniper woodland vegetation.

Knowlton’s cactus
(Pediocactus E
knowltonii)

Cracks of Point Lookout Sandstone of | The action area does not
E the Mesa Verde series (5,000-6,000 contain any outcrops of Point
feet). Lookout Sandstone.

Mancos milk-vetch
(Astragalus humillimus)

Highly alkaline soils in sparse shale or
adobe clay badlands of the Mancos
Shale and Fruitland formations
(4,000-5,550 feet).

The action area does not
contain the preferred
geological formation.

Mesa Verde cactus
(Sclerocactus mesae- T
verdae)

Source: USFWS 2012,

In addition to federally listed species, a list of Navajo Nation species of concern was obtained through
consultation with the NNHP (Table 2). The NNHP consultation letter is provided in Attachment D.
Species of concern include NNHP and federally protected candidate and other rare or sensitive species.
The species listed by the Navajo Nation are map quadrangle-specific rather than project-site specific;
therefore, project-specific habitat analyses were conducted to determine the potential for each species
listed by the Navajo Nation to occur in the action area.

The NNHP currently has no record of species of concern occurring within the proposed project locations,
but does lists 23 species of concern with potential to occur on the Fruitland and Kirtland SW, New
Mexico, USGS 7.5-minute topographic maps. Ferruginous hawk (Buteo regalis) is listed as occurring
within 1 mile of each monitoring well. Burrowing owl (Athene cunicularia) is listed as occurring within 3
miles of each monitoring well. In addition, Naturita milkweed (Astragalus naturitensis) is listed as
occurring within 3 miles of the proposed CA-6 monitoring well. The NNHP consultation letter mentions
that the potential for Parish’s alkali grass (Puccinellia parishii} should be evaluated if wetland conditions
exist in the area. No wetlands were identified in the project locations during the biological survey.

Table 2 lists the NNHP listed species, their conservation status, habitat associations, and potential to
occur in the action area. Some of the species listed in Table 2 are dually listed in Table 1. Species that
have the potential to occur in the action area are in bold text. Parish’s alkali grass is included in Table 2.

Table 2. NNHP listed species with potential to occur in the area encompassed by the Fruitland and
Kirtland SW, New Mexico, USGS 7.5-minute topographic maps.

Potential to Occur in the

Species Status Habitat Associations .
Action Area
MAMMALS
Open grasslands with year-round
Black-footed ferret Group 2 prairie dog colonies at least 198 No prairie dog colonies were
(Mustela nigripes) P acres in size with 28 identified in the action area.
burrows/acre.
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

Species

Status

Habitat Associations

Potential to Occur in the
Action Area

Grasslands or desert scrub areas

No potential habitat in action
area. Grasslands and other

ao;\fhorn . Group 3 with rolling or dissected hills or level areas have been
ntilocapra americana) small mesas. converted to agricultural
fields.
Kit fox Dens excavated in desc.ert serub Potential habitat occurs in
. Group 4 or desert grasslands with soft, R
{Vulpes macrotis) i R . the action area.
alluvial, or silty clay soils.
BIRDS
Occurs near seacoasts, rivers,
large lakes, and other large areas
Bald eagle .
, Group2 of open water. Prefers to nest, No perennial streams or large
(Haliaeetus A . .
leuc halus) MBTA perch, and roost primarily in old- | lakes in the action area.
eucocephalus growth and mature stands of
conifers or hardwoods.
. No suitable nesting habitat
Southwestern willow Breeds in dense, shrubby . . &
. - . exists in action area due to
flycatcher Group 2 riparian habitats, usually in close | . _ . .
. - - insufficient riparian habitat
(Empidonax traillii MBTA proximity to surface water or . .
, . density and composition
extimus) saturated soil. )
along Chinde Arroyo.
No suitable nesting habitat
in ripari xists in acti rea
Yellow-billed cuckoo Group 2 Br.eeds in riparian woodlands ? S s. ‘ ct|9n a.e dugto
. with dense, understory insufficient riparian habitat
(Coceyzus americanus) MBTA . . -
vegetation. density and composition
along Chinde Arroyo.
Flat or rolling terrain in
rasslands, shrub- S, . .
grass ub-steppe Action area provides
deserts, and badlands. Prefers otential foraging and
Ferruginous hawk Group 3 elevated nest sites {e.g., buttes, P . . §ing
. L nesting habitat. Known to
{Buteo regalis) MBTA utility poles, trees, and on the er - .
L. . occur within 1 mile of the
ground). Species is a secretive R
s action area.
nester preferring little human
disturbance.
West, mostl i . .
Golden eagle Group 3 :: tmhzun:::nr:u:tcgzczz It\:.l‘::;?:s Action area provides
Aquila ch MBTA A " | potential foragi itat.
(Aquila chrysaetos) Nests primarily on cliffs and trees. P tial foraging habitat
Nests in burrows in earthen
banks usually near a major water
Belted kingfisher Group 4 source. Clear water, riffles, and No streams or rivers in the
(Ceryle alcyon) MBTA lack of overgrown vegetation are | action area.

important components of
habitat.
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

Species

Status

Habitat Associations

Potential to Occur in the
Action Area

Rarely digs own burrows and is
typically associated with prairie
dog colonies. Found in dry,

No prairie dog burrows in

Burrowing owl Group 4 project areas. Known to
. R open, short-grass, treeless N R
{Athene cunicularia) MBTA . . . occur within 3 miles of
plains. Also inhabits human- )
. action area.
modified landscapes, such as
golf courses and parking lots.
Nests on fresh-water lakes and
Clark’s grebe Group 4 marshes with extensive areas of | No streams or rivers in the
(Aechmophorus clarkia) MBTA open water bordered by action area.
emergent vegetation.
Breeds in extremely dry, level No potential habitat within
Mountain plover Group 4 shrublands; shortgrass prairie; the action area, given the
(Charadrius montanus) MBTA barren agricultural fields; and lack of extensive, flat,
other sparsely vegetated areas. grasslands.

. Prefers open habitat and steep No steep cliffs, wetlands, or
Peregrine falcon Group 4 . . . o .
(Falco peregrinus) MBTA cliffs area. Forages in extensive forested habitat in the action

co peregninu wetland and/or forest habitat. area.
Nests in wetlands with shallow
Sora Group 4 to intermediate-depth water and | No wetlands or perennial
(Porzana carolina) MBTA fine-leaved emergent waters in the action area.
vegetation.
Nests in wet, deciduous thickets, . .
S, nw ecidu ‘u No wet, deciduous thickets or
Yellow warbler Group 4 especially those dominated by other sufficient rioarian
{Dendroica petechia) MBTA willows, and in disturbed and o P .
. . vegetation in the action area.
early successional habitats.
FISH
. . Large rivers with strong currents, L .
Colorado pikeminnow . No perennial rivers occur in
. . Group 2 deep pools, and quiet .
{Ptychocheilus lucius) the action area.
backwaters.
Medium to large rivers with silt . .
Razorback sucker g ¥ No perennial rivers occur in
Group 2 to rocky substrates. Prefers )
{Xyrauchen texanus) the action area.
strong currents and deep pools.
Large rivers. Present in low
Roundtail chub Group 2 numbers in the San Juan, Mancos, | No perennial water sources
(Gila robusta) P La Plata, and Animas rivers in occur in the action area.
Colorado and New Mexico.
Occupies a wide range of water
conditions within river or stream
Bluehead sucker habitats, with variable No streams or rivers in the
Group 4

(Catostomus discobolus)

temperature and stream
volume; often occupies swift
mountain streams.

action area.
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

Potential to Occur in the

Species Status Habitat Associations Action Area

Prefers stream sections with

coarse gravel and rock

substrates (usually riffle areas).
Mottled sculpin Group 4 Adults rarely use areas with slow | No streams or rivers in the
(Cottus bairdi) current and silt substrate; young | action area.

typicaily use areas with little or

no current, and may hide within

silt of slow-water shorelines.

AMPHIBIANS
Breeds in wetlands with . No potential habitat in the
permanent water and aquatic .
. . . action area. No wetlands
Northern leopard frog vegetation (especially cattails).
L Group2 L . or permanent waters.

(Rana pipiens) Occurs in irrigation ditches,

marches, ponds, lakes, and

reservoirs.

PLANTS

Sandy loam soils (usually in No potential habitat in
San Juan milkweed Group 4 disturbed sites), in juniper project footprint. Potential
(Asclepias sanjuanensis) savanna, and Great Basin desert | habitat occurs in the action

scrub (5,000-6,200 feet). area.

Sand filled pockets of sandstone
Naturita milk-vetch Group3 slickrock and rimrock pavement No potential habitat in the
(Astragalus naturitensis) along canyons in the pifion- action area.

juniper zone (5,000-7,000 feet).

Alkaline seeps, springs, and

seasonally wet areas such as
Parish’s alkali grass Group 4 washes. Restricted to alkaline or No wetlands or alkaline
(Puccinellia parishii} salty moist soils with a white soils in the action area.

crusts. Occurs at 5,000-7,000

feet.

Note: Navajo Endangered Species List {NESL) Group definitions: Group 2 = endangered and includes species whose prospects of
survival or recruitment are in jeopardy; Group 3 = endangered and includes species whose prospects of survival and
recruitment are likely to be in jeopardy in the foreseeable future; Group 4 = candidates and includes species that may be
endangered but for which NNHP lacks sufficient information to support being listed.

MBTA = Migratory Bird Treaty Act

4.2 Field Survey

Pedestrian surveys of the proposed project locations were conducted by Ecosphere on December 5,
2012. The weather was sunny and clear with ambient temperatures near 60 degrees Fahrenheit. Parallel
transects spaced approximately 15 feet apart were surveyed over the project areas during the survey.
All pfant and wildlife species and signs of wildlife observed in the project areas were recorded and digital
phatos of the project areas were taken. Binoculars were used to survey for raptors and potential nest
habitat.
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

5. FEDERALLY LISTED AND CANDIDATE SPECIES

5.1 Species Eliminated from Detailed Evaluation

Based upon evaluation of habitat associations (Table 1) and field survey findings, none of the 11
federally listed threatened, endangered, and candidate species have potential to occur in the project or
action area; therefore, all species are eliminated from further evaluation.

6. NAVAJO NATION SPECIES OF CONCERN

6.1 Species Eliminated from Detailed Evaluation

Based upon evaluation of habitat associations (Table 2) and field survey findings, 19 of the 24 NNHP
species of concern can be eliminated from detailed consideration. These species are black-footed ferret
(Mustela nigripes), pronghorn (Antilocapra americana), bald eagle (Haliceetus leucocephalus), belted
kingfisher (Ceryle alcyon), Clark’s grebe (Aechmophorus clarkia), mountain plover (Charadrius
montanus), peregrine falcon (Falco peregrinus), sora (Porzana caroling), southwestern willow flycatcher
(Empidonax traillii extimus), yellow-billed cuckoo {Coccyzus americanus), yellow warbler {Dendroica
petechia), northern leopard frog (Rana pipiens), bluehead sucker (Catostomus discobolus), Colorado
pikeminnow (Ptychocheilus lucius), mottled sculpin (Cottus bairdi}, razorback sucker (Xyrauchen
texanus), roundtail chub (Gila robusta), Naturita milk-vetch (Astragalus naturitensis), San Juan milkweed
(Asclepias sanjuanensis), and Parish’s alkali grass.

6.2 Species Warranting Detailed Evaluation

Four NNHP species of concern have potential to occur within the project or action area. These species are
kit fox (Vulpes macrotis), ferruginous hawk, golden eagle, and burrowing owl. None of these species are
federally listed under the ESA.

6.2.1 Kit Fox
Status: NESL Group 4

Distribution and habitat: The historical range of the kit fox includes the desert areas of southern Oregon,
down to the Baja Peninsula, and over to western Texas. Kit fox have the potential to inhabit all desert
lands on the Navajo Nation. They excavate dens in desert scrub or desert grasslands with soft, alluvial or
silty-clay soils, and often with sparse saltbrush {Atriplex sp.), shadscale (Atriplex obovata), greasewood
or sagebrush, and grasses. Dens have an average of three key-hole shaped entrances that are 20 to 25
centimeters (cm) in height and less than 20 cm wide (Mikesic and Roth 2008).

Remarks: The vegetation communities and soft alluvial soils in the action area and immediate vicinity of
monitoring well locations provide potential denning habitat for the kit fox. No signs of kit fox were
observed in the proposed project locations during the field surveys conducted on December 5, 2012.
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6.2.2 Ferruginous Hawk

Status: NESL Group 3; Migratory Bird Treaty Act (MBTA).

Distribution and habitat: Ferruginous hawks occur year-round throughout the Navajo Nation, inhabiting
dry, flat or rolling grasslands and desert scrub (Mikesic and Roth 2008). This species prefers elevated
nest sites. Nests on the Navajo Nation are most often on rock pinnacles, buttes, or short cliffs. Nests
have also been documented in juniper trees, transmission-line towers, and on the ground (Mikesic and
Roth 2008). Nest sites are adjacent to habitats supporting populations of preferred prey species such as
desert cottontails, black-tailed jackrabbits, prairie dogs, and ground squirrels.

Remarks: The agricultural croplands and badland terrain in the action area have the potential to provide
suitable nesting and foraging habitat for ferruginous hawks. No suitable nesting habitat occurs in the
monitoring well locations. According to the NNHP consultation letter, ferruginous hawks are known to
nest within 1 mile of the project locations (see Attachment D). The proposed CA-6 groundwater
monitoring well is approximately 0.8 mile from a historical ferruginous hawk nest. According to Navajo
Mine annual raptor nest inventories, this nest was described as old and mud covered when it was
inventoried in 2009 and the nest has not been active since 1993. A ferruginous hawk nest is located
approximately 0.9 mile from the proposed CA-1 project location. According to Navajo Mine annual
raptor nest inventories, the nest has not been active since 2006. The occurrence of ferruginous hawks in
the action area would be limited to individuals flying over the site during foraging trips. No ferruginous
hawks were observed in the proposed project locations during field surveys conducted on December 5,
2012.

6.2.3 Golden Eagle

Status: NESL Group 3; Eagle Protection Act and MBTA.

Distribution and habitat: Golden eagles are found year round throughout northwestern New Mexico.
They typically inhabit mountainous or hilly terrain, hunting over open country. On the Navajo Nation,
golden eagles typically nest on steep cliff ledges, usually greater than 100 feet in height; although
shorter cliffs may also be used (Mikesic and Roth 2008). In other parts of its range, golden eagles may
nest in large trees, man-made structures, and rarely on the ground. Nest sites are adjacent to open
habitats that support preferred prey populations.

Remarks: The agricultural croplands located in the action area provide potential foraging habitat for
golden eagles. No suitable nesting habitat occurs within the proposed groundwater monitoring well
locations. The cliff faces of Hogback, located approximately 3 to 8 miles west of the proposed wells
provide potential nesting and perching habitat for golden eagles. Golden eagle territories may be as
large as 12 to 20 square miles (Kochert et al. 2002) so it is possible that eagles occupying these
territories may utilize the action area for foraging. No golden eagles were observed in the proposed
monitoring well locations during field survey conducted on December 5, 2012.
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

6.2.4 Burrowing Owl

Status: NESL Group 4; and MBTA.

Distribution and habitat: Burrowing owl breeding range is widely distrbuted distribution across western
North America. Its winter range includes most of Texas and southern portions of New Mexico, Arizona,

and California (Mikesic and Roth 2008). The burrowing owl is a small migratory ground-dwelling owl that
occupies prairie dog colonies on dry open grassland or desert scrub habitats. On the Navajo Nation,
potential habitat includes low elevation desert land and sparse juniper habitats with grassland
understory (Mikesic and Roth 2008).

Remarks: The agricultural croplands located in action area provide potential habitat for burrowing owl.
The proposed monitoring well locations do not contain suitable nesting habitat due to the lack of prairie
dog colonies and level of human and vehicular activity. No burrowing owls were observed in during field
surveys conducted on December 5, 2012.

7. ANALYSIS AND DETERMINATION OF EFFECTS

As required in the guidelines for preparation of BEs issued by the NNHP, the following sections discuss
impacts to federally listed species, Navajo Nation species of concern, and avian species protected under
the Migratory Bird Treaty Act (MBTA).

7.1 Federally Listed Species

Given the lack of suitable habitat in the action area, a determination of no effect is expected for all 11 of
the federally listed species with potential to occur in San Juan County, New Mexico.

7.2 NNHP Species of Concern

No kit fox dens or signs thereof were observed in the project areas. Kit fox may incidentally cross
through the project locations or action area. Impacts to kit fox may include avoidance of the area during
construction. These impacts would be short term (2 days). Quarterly monitoring of the wells is not
expected to impact kit fox.

There would be no disturbance to known ferruginous hawk nests or potential nesting habitat. No
potential nesting habitat for golden eagle or ferruginous hawk occurs within the proposed well
locations. Potential impacts to ferruginous hawk and golden eagle would result from disturbance from
noise and increased activity during construction and drilling. Golden eagles or ferruginous hawks may
avoid the area during that time. This impact would be of short duration (2 days). Quarterly monitoring of
the wells is not expected to disturb ferruginous hawks or golden eagles. Indirect impacts to area raptors
would include the modification of 0.07 acre of foraging habitat.

No burrowing owls were observed within the proposed project iocations. The proposed project is
tentatively scheduled to be completed in March 2013, outside the burrowing owl breeding season.
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

Quarterly monitoring is not expected to result in disturbance to burrowing owls. No impacts to
burrowing owls are expected to occur from the proposed action.

The proposed action could impact individual golden eagle, ferruginous hawk, and kit fox. However, no
population level impacts are expected given the size and location of the proposed project. Impacts to
NESL listed species are not expected to result in a loss of species viability range-wide.

7.3 Species Protected Under the MBTA

The entire CA-1 project area has been previously disturbed, while the CA-6 project area would disturb
about 0.07 acre of vegetation. Vegetation removal would result in a minimal loss of habitat for a variety
of ground and shrub-nesting birds protected under the MBTA. Avian species most likely to breed and
forage in the project areas are discussed in Section 3.1. The proposed project is scheduled to be
constructed in March 2013, which is outside the breeding bird season; therefore, impacts to migratory
birds would be limited to the modification of 0.07 acre of habitat. Population-level impacts are not
expected to occur given the size of the proposed action and the availability of suitable habitat outside
the project areas.

7.4 Cumulative Effects

Cumulative effects include the incremental impacts of an action when added to other past, present, and
reasonably foreseeable future actions. The proposed project is located in an area that has been
industrialized with roads, natural gas pipelines, agriculture, and mining. Reasonably foreseeable
development within the area would be limited to scattered residential development. Other actions such
as the expansion of Navajo Mine or Navajo Agricultural Products Industry would be evaluated as federal
actions and are not discussed here.

The potential future development in the action area is expected to be minimal given the constraints of
land status and the level of existing development. The proposed action would have low cumulative
impacts on ferruginous hawk, golden eagle, and kit fox. The proposed action would not contribute
significantly to the regional loss or degradation of biological resources due to the size and location of the
proposed action.

The proposed action would have no cumulative effects to federally listed threatened, endangered, or
candidate species.

8. MITIGATION

General mitigations for wildlife include confining construction activities and equipment to the permitted
area to reduce disturbance to wildlife due to noise and human/vehicle/equipment presence. All trash
would be removed and hauled to a licensed landfill.

To reduce erosion, BNCC Navajo Mine will minimize areas of surface disturbance through sound
construction planning. In addition, best management practices would be employed to reduce potential
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

impacts associated with erosion and soil disturbance. Reclamation will commence following
construction. Reseeding will occur in accordance with Navajo Department of Agriculture guidance,
including seed mixes and appropriate seeding dates (recommendation of June 15 through August 30 or
dormant seeding November 1 through December 15). In addition, regular maintenance activities by the
BNCC Navajo Mine would include control of weedy and invasive weed species that may become
established within the project areas.

To minimize the potential for negative effects to ferruginous hawk, BNCC will implement the
Ferruginous Hawk Management Guidelines for Nest Protection as outlined by the NNHP (Mikesic and
Roth 2008).

No specific mitigation measures are recommended for other listed federal and NNHP species of concern.
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Biological Evaluation: Proposed CA-1 and CA-6 Groundwater Monitoring Wells

9. CERTIFICATION

It is believed by Ecosphere that the proposed action would not violate any of the provisions of the
Endangered Species Act of 1973, as amended, or the Navajo Nation code requirements for endangered
species {17NNC507). Conclusions of this report are based on actual field examination and are correct to
the best of my knowledge. I certify that | have conducted field surveys for the proposed CA-1 and CA-6
groundwater monitoring wells.

A%

John Dodge, Project Biologist
Ecosphere Environmental Services

10. PERSONNEL

Joey Herring, Project Manager, B.S. Environmental Biology
John Dodge, Project Biologist, B.S. Environmental Biology
Ecosphere Environmental Services

4801 N. Butler Suite 15101

Farmington, NM 87401

(505) 327-3088

11. CONSULTATION AND COORDINATION

Sonja Detsoi, Wildlife Technician
Pamela Kyselka, Wildlife Biologist
Navajo Department of Fish and Wildlife
Navajo Natural Heritage Program

P.0O. Box 9000

Window Rock, Arizona 86515

Kara Hart, P.G., Specialist Environmental Permitting
Environmental Services/New Mexico Coal, Energy Coal
BHP Billiton

P.O. Box 1717

Fruitland, NM 87416
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Figure 1: Vicinity of proposed groundwater monitoring wells
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Figure 2: Proposed groundwater monitoring well locations shown on the USGS 7.5 minute topographic maps
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Figure 3: Proposed CA-1 groundwater monitoring well location.
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Figure 4: Proposed CA-6 groundwater monitoring well location
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Attachment B—Photographs
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Photograph 2. Looking west at the proposed CA-6 project area, red arrow points to well location (12/5/2012)
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Attachment C—Plants and Wildlife Observed in the Proposed Project
Area
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PLANTS AND WILDLIFE OBSERVED IN THE PROPOSED PROJECT AREA

Grasses:

Achnatherum hymenoides
Aristida purpurea
Bouteloua gracilis
Distichlis spicata
Sporobolus airoides
Muhlenbergia asperifolia

Forbs:

Cryptantha crassisepala
Lappula occidentalis
Phragmites australis
Salsola tragus

Shrubs:

Atriplex canescens
Atriplex obovata
Ericameria nauseosa
Sarcobatus verminculatus
Tamarix sp.

Cacti/Yucca:

Opuntia polyacantha

Mammals:

Canis latrans

Lepus californicus
Sylvilagus audubonii

Birds:

Sturnella neglecta
Circus cyaneus
Corvus corax

indian ricegrass
purple threeawn
blue grama

salt grass

alkali sacaton
scratchgrass

thicksepal cryptantha
flatspine stickseed
common reed

prickly Russian thistle

fourwing saltbush
mound saltbush
rubber rabbitbrush
greasewood
saltcedar

prickly pear

coyote
black-tailed jackrabbit
desert cottontail

western meadowlark
northern harrier
common raven
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NAVAJO NATION
Department of Fish & Wildlife
Navajo Natural Heritage Progeam
P.O. Box 1480
Window Rock, AZ 86515

NNHP

L y| B®m.
~—  Novajo Natoral Heritage Prognm
e

FISH & WILDLIFE
Phone: 928.871.6472 » Fax:928.871.7603 » hutpi//nnhp.nndiw.org

Rex Lee jim, Vice Prexithent

Ben Riwlly

19 November 2012 FlcH12EES-02

Jocy Herring

Ecosphere Environmental Services
4801 N. Butler

Suite 15101

Farmington, NM 87401

NAVAJO ENDANGERED SPECIES LIST {NESL) INFORMATION FOR:

PROJECT: BHP NAVAJQ COAL COMPANY - GROUNDWATER MONITORING SITE
CA-6: LEGAL DESCRIPTION SEC. 24 SE, T28N, R16W, SAN JUAN COUNTY, XM
UTM COORDINATES 724185E. 4037915N
CA-I:  LEGAL DESCRIPTION SEC. 3 NW. T27N, R15W, SAN JUAN COUNTY, NM
UTM COORDINATES 729699F, 4054477N
SAN JUAN COUNTY, NM

Ms. Herring:

The following information on species of concern' is provided in response to your 13 November 2012 requcst
concerning the subject project, which consists of the BHP Navajo Coal Company (BHP) proposcd
installation of two groundwater monitoring wells (CA-1and CA-6) cast of the Navijo mine leascarca, BHP
would acquire [ull right-of-way (ROW?) and water usc permits for the monitoring wells. Initially, both
locations would have drive point samplers installed. Once the clearances have been obtained, BHP wonld
install a monitoring well at CA-6. No new disturbance would be tequired at CA-1; approximartely 0.07 acre
of now disturbance would be required at CA-6. Both monitoring wells would be located on Navajo Nation
land.

Each 7.5-minute quadrangle containing project boundaries is addressed separatcly below. For potentially
occurring species these species lists are quadrungle-specific rather than project-specific.  Potential for
specics has been determined primarily on quadrangle-wide eoarse hahitat characteristics and specics range
informarion. Your project hiologist should determine habirat suitability at the project site(s).

i Specics of concemn” include protected, eandidate, and other rare or otherwise sensitive specics., inchuding certain
native species and species of economic or cultural significance. For cach species. the following tribal and federal statuses are
indicated: Navajo Endangered Species List (N)SL). fedenl Endangered Species Act (ESA). Migratory Bird Trealy Act
(MDBTA), and Eagle Protcction Act (EPA). No legal protection is aftorded species with only ESA candidate or NESL group 4
status: please be aware of these specivs during surveys and inform the NFWD of observations. Documentation that these specics
are mare aumerous of widespread than currently known, and addressing these species in project planning and musagement is
fimportant for conservation and may contribuie to ensuring they will not be uplisted in the future. Specics without ESA or NESL
legal protcction (e.g.. NESL group 4 specics) ave only included in responses on a regular basis and muy not be included in this
wesponse. Please sefer to the NESI. for a list of group 4 species: vontuet me if you need 2 copy.
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A rotal of rwenty-one (21) species both known and/or potential are included in this response. They are:
SCIENTIFIC NAMT: COMMON NAME NESL FED, STATUS
STATUS and/or MBTA*
1 Acchmophorus darkia Clark's Grebe G4 MRTA
2. Auntilovapra americana Pronghory G3
3| Aquilacirysuctos Golden Eagle G3 MBTA
4. | Asclepias sanjuansensis San Juak Milkweed Gd
Astragains naturitensis Naturita Milk-veech G3
3 Athene cunicularia Burrowing 0wl G4 MBTA
6. | Buscoregalis Ferrnginous Hawk G3 MEBTA
Catastomas discobiolus Bluchead Sucker G4
7. Ceryie aleyon Belred Kingfisher G4 MBTA
8. Charadrius montunus Mountain Plaver G4 ESA Proposed Threatcned;
MRTA.
9, Coccyzus americants Yellow-billed Cuckoa G2 ESA Candidate specics;
MBEBTA.
10, § Conesbairdi Mortled Seulpin G4
1L | Dendroica petechia Yellow Warbler G4 MRBTA
12. | Empidonax sraillii extimus Souchwestern Willow G2 ESA Endangered; MBTA.
Flycatcher
13. | Falco peregrinus Peregrine Falcon (34 MBTA
M. | Gilarobusta Roundrail Chub Gz ESA Candidare Species
15. | Haligeetus leucocephutlus Bald Eagle G2 MBTA
16. | Lithobetes pipiens Norchern [.eopard Frog G2
i7. | Mustelanigripes Black-footed Ferrer G2 ESA Endangen:d
18. | Porzanu curolina Sora G4 MBTA
19. | Prychocheiins iucivis Colorado Pikeminnow G2 ESA Endangered
20. | Xyrauchen texanus Razerback Sucker G2 ESA Endangered
2L | Vulpes macrotis Kit Fox G4

MBTA = Migrarory Bird Treaty Act

FRUITLAND, NM 7.5-MINUTE QUADRANGLI:

Project Location:

CA-6




Species of concern known to occur on or near the projeet site(s) include:
1. Buteoregalis

All or parts of this project currently are within areas protected by the Raptor
Electrocution Prevention Regulations; consult with NNDFW Zoologist and/or EA
Reviewer for more information and recommendations,

Known to occur within three miles of the project sire:
1. Athenc cunicularia
2. Astragalus naruvitensis

Species of concern with potential o acenr on the 7.3-minute quadrangle(s) containing the project
boundaries include the following:
1. Aquila chrysactos

2. Acchmophorus clarkia

3. Asclepias surjuansensis

4. Catostomus discobolus

5. Cenlealeyon

& Charadrius montanus

7. Coceyzus americanus

8. Cottusbairdi

9. Dendroica priechia

10. Empidonax traillii extimus
R, Falco peregrinus

12. Gild robusta

13. Haliaeetus leucocephalus
14. Mustela nigripes

13. Poszana caroling

16. Ptychacheilus lucius

17. Lithohetes pipiens

18. Vulpes macrotis

19. Xyrauchen texanus

AREA 3 LOW SENSITIVITY WILDLIFE RESOURCES

KIRTILAND SW, NM 7.5-MINUTE QUADRANGLE
Project Location:  CA-1
Species of concern known to occur on or near the project site(s) include:
L. Butco regalis

All or parts of this project currently are within areas protected by the Raptor
Electrocution Prevention Regulations; consuit with NNDFW Zoologist and/or EA
Reviewer for more information and recommendations.

Known to occur within three miles of the project site:
L Athone cuniculuria
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Species of concern with potential to occur on the 7.5-minute quadrangle(s) containing the project
oundaries include the following:
1 Aquila chrysaeros

2. Antilocapro ameyicanag
3. Asclepias sanjuansensis
4. Charadrius montanus
5. Mustelanigripes

6. Vulpes macrotis

AREA 3 LOWSENSITIVITY WILDLIFE RESCURCES

Potential for the black-foored feyret should be evaluared if prairie-dog towns of sufficient size (per NFWD
guidelines) nccur in the project area.

Potential for Puccinellia parishii should be evaluared if wetland conditions exists that contain white alladine
CIUSES.

Biological surveys nced to be conducted during the appropriate season 1o ensure they are complete and
accurate please refer 1o NN Speeies Accounts.” Further questions pertaining to surveys should be referred
10 Speeics Acconnt. Surveyors on the Navajo Narion must be permitted by the Director, NFWD. Contace
Jeff Cole ar (928) 871-6593 for permitting procedures. Questions peitaining to surveys should he directed
to the NFWD Zoologist {Chad Smith) for animals at 871-7070 and Botanist (Andrea Hazedton) for plants
at (§28)323-3221. Questions regarding hiological evaluations should be directed to Pamela Kyselka {Acting
Invironmental Reviewer) at §71-7065.

Potential impacts to wetlands should also be evaluated. The U.8. Fish & Wildlife Service's National
Wetlands Inventory (NWI) maps should be examined to determine whether areas classified as wetlands
arelacated close enough to the project site(s) to be impacted. In cases where the maps are inconclusive (e.g,,
due to their small scale), field surveys must be compleced. For ficld surveys, wetlands identification and
delinearion methodology contained ib the *Corps of Engineers Wetlands Delincation Manual® (Technical
Report Y-87-1) should be used. When wetlands are present, porential impacts must be addressed in an
cavironmental assessment and the Aty Corpsof Engincers, Phoenix office, must be contacted. NWImaps
are available for cxamination at the NFWWT's Natural Heritage Program (NHP) office, or may be purchased
through the U.S. Geological Survey (order forms arc available through the NHP). The NHP has complete
coverage of the Navajo Nation, excluding Utah, at 1100000 scale; and coverage at 1:24,000 scale in the
southwestern portion of the Navajo Nation.

The information in this report was identified by the NFWD's biologists and computerized database, and
is based on dara available at the time of this respanse. I project planning rakes more than two (02) years
from the daze of this response, verification of the information provided herein is strongly recommended. It
should not be regarded as the final statement on the occurrence of any species, ior should it substitute for
on-site surveys.  Also, because the NFWD's information is continually updated, any given information
response is only wholly appropriate for its vespective request.

Forz list of sensitive species on the Navajo Nationin addition to the species listed on the Navajo Endangered
Species List (NESL) please refer to our website at www.nndfw.arg,

*Available free of charze on our website st hitps7inhp. navajollshandwildlife.org/
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An invoice for this information is attached.

1f you have any questions ] may be reached at (928) 871-6472,

Sonja i, V\@h‘f@ ‘Tech.

Natrural H-criragc Program
Deparonent of Fish and Wildlife

Gloria M. Tom, Director
Departiment of Fish & Wildlife
Division of Natural Resources

x¢: Tile/ehrono
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ARCHAEOLOGICAL INVENTORY REPORT DOCUMENTATION PAGE (HPD APR/93) EXHIBIT

1. HPD REPORT NO. B12773 %
2. TITLE OF REPORT: 3. FIELDWORK DATES:
Class III Survey of Test Wells CA-1 and CA-6 for BHP Navajo Coal 12/6/12
Company, Navajo Reservation, Nenahnezad Chapter, Shiprock Agency, .
~~—  San Juan County, New Mexico (B12773) 4. REPORT DATE:
December 2012
5. CONSULTANT NAME AND ADDRESS: 6. PERMIT NO.:
. B12773
Woods Canyon Archaeological Consultants
206 North Washington
Cortez, CO 81321 7. CONSULTANT REPORT NO.:
WCAC12-001
8. SPONSOR NAME AND ADDRESS: 9. SPONSOR PROJECT NO.:
N/A
BHP Navajo Coal Company
PO Box 1717 10. AREA OF EFFECT: 0.15 ac.
Fruitland, NM 87416 TOTAL AREA SURVEYED: 32 ac.

11. LOCATION (MAP ATTACHED):

. Land Status Navaj t Land
a. Chapter Nenahnezad e Lan us Navajo Trust Lan

f. UTM Zone 12 CA-1 =Z12, 729548E, 4054544N to 729645E, 4054712N
b. Agency: Shiprock Agency Sﬁ-}g 53212,7241045, 40581 15N to 724132E, 4058123N

c. County: San Juan g. Legal: NMPM-CA-1=T28N, R15W, Sec. 29; CA-6=T28N, R16W, Sec. 14

d. State: New Mexico h. 7.5’ Map(s): CA-1=Kirtland SW, NM (36108-E4), 1966; CA-6=Fruitland,

NM (36108-F4), 1966
12. Report Attachments

a. Description of Undertaking: i. Lead Agency: Navajo Nation Historic Preservation Department

BHP Navajo Coal Company proposes the construction of two groundwater sampling locations (CA-1 and CA-6). The sampling wells will first be

installed with a drive point. Later,a monitoring well will be constructed at CA-6. The total disturbance for the wells/drive points will be approximately
i0 feet x 20 feet.

CA-1 is located within a previously disturbed area, and access to the well location will be located entirely within a previously disturbed area. A
proposed new 150 feet x 20 feet wide road will be utilized to access CA-6.

b. Existing data Review:

An online NMCRIS search was conducted on 10/29/12. Two sites are located within 0.25 miles of CA-1: L.A26496 and LA26569. Three sites are
located within 0.25 miles of CA-6: .LA99454,1.A99455, and 1.A99456. The sites include a lithic scatter, Anaasazi artifact scatter, two Pueblo III
roomblocks, and a historic Navajo habitation with a hogan and petroglyph, These sites were identified during the Block III N.I.I.P. survey, the C.G.P.
Survey, and the Battelle Columbus Labs environmental survey. No sites are located within 100 meters of the current project area.

A literature review and TCP search was conducted at the NNHPD offices in Window Rock on 12/6/12. The literature review identified similar
resources as those from the online search, as well as, the Questar Corp. Southern Trails Pipeline Blanco Interconnect Mine Reroute and Access Road (01
-582) and El Paso Corps Line A201 Pipeline ROW for Testing Repair and Replacement and Associated Access Roads (02-966.1). The TCP files search
revealed that Tsetaak’aan/Rock Tilted Into Water/Hogback (No. 439) is the closest TCP. No documented TCPs are within 1 mile of the project area.

c. Area Environmental & Cultural Setting:

Both well locations are located in Chinde Wash. Vegetation consists of scrub, grasses, and tamarisk. Sediments are alluvial within the drainage, and a
sandy loam outside of the drainage. CA-1 is adjacent to irrigated NAPI farm fields. CA-6 is in an area of mesa top dissected by numerous deep and

shallow arroyos. The surrounding area has a lengthy history of Archaic, Anaasazi, Basketmaker II, and Historic Navajo occupation. These sites include
habitations, fieldhouses, hogans, corrals, hornos, camps, and rock art.

d. Field Methods:

A previous disturbance surrounds the proposed location of CA-1. This disturbance area includes an existing 10+ feet wide x 300 feet long access road
which was surveyed to a width of |5 meters. The area of effect of the drive point/monitoring well is 20 feet x 20 feet. A 50 meter x 70 meter area of the

disturbance was surveyed. The total APE for CA-1 and access is 0.04 acres (all of which is previously disturbed). The survey surrounding the APE is
1.2 acres in size.

20 feet x 20 feet new APE is proposed for the CA-6 drivepoint/monitoring well. A 150 feet long x 10 feet wide access route will be constructed to
—~—A4c

cess CA-6. The total survey area surrounding the APE is 50 meters x 70 meters. For CA-6, the total APE area is 0.11 acres, and the total survey area
is 2 acres.

For the entire project, the total APE area is 0.15 acres, and the total survey area is 3.2 acres. The survey was conducted using a submeter GPS to aid in
accurately walking the survey area. The survey area was walked by one archaeologist on 15 meter wide transects.



N

13. CULTURAL RESOURCE FINDINGS:
a. Location/Identification of Each Resource:
b. Evaluation of Significance of Each Resource:
14. MANAGEMENT SUMMARY (RECOMMENDATIONS):

NRHP ARPA AIRFA UTM Location (Zone 12) Management
Site Number Component Eligibility Eligibility Eligibility Easting Northing Recommendation
NM-H-21-215 C1 Eligible Eligible Not Eligible 4058108 724188 Preserve/Avoid
C2  Eligible Eligible Eligible
C1
Cc2
15. CERTIFICATION: SIGNATURE: DATE:
General Charge Name: 12/06/2012
Ly
2 <)
Direct Charge Name: o~ igee~ o Jlies {,»'.,.,\_ 12/06/2012
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NAVAJO NATION ARCHAEOLOGY DEPARTMENT
Site Survey and Management Form SITE NO: NM-H-21-215

SITE NO: NM-H-21-215 FIELD OR OTHER NAME: Mwbs001  Possibly LA 99454 (CGP 731)
DATE RECORDED: 6-Dec-12

YJECT NUMBER AND NAME: Class IIl Survey of Test Wells CA-1 and CA-6 for BHP Navajo Coal Company, Navajo
~ Reservation, Nenahnezad Chapter, Shiprock Agency, San Juan County, New Mexico
(B12773)
ORGANIZATION: Woods Canyon Archaeological Consultants, Inc.

ARCHAEOLQGIST(S): Bryan Shanks
USGS MAP REFERENCE CA-1=Kirtland SW, NM (36108-E4), 1966; CA-6=Fruitland, NM (36108-F4), 1966

LEGAL LOCATION: NMPM Township 28N Range 16w Section 14 1/4 of NW1/4 of SW1/4 of NE 1/4
UTM: Zone 12 Northing 4058108 Easting 724188 Accuracy (+/- m) 1 Duration (min) 5
STATE: New Mexico COUNTY: San Juan CHAPTER: Nenahnezad Platted: No

LAND STATUS: Navajo Trust Land
GROUND VISIBILITY: KIND AND EXTENT OF COVER? 90% scrub and grasses
TOPOGRAPY: The site is located on a narrow ridge formed from the dissection of a mesa top by deep drainage. Chinde

Wash is located immediately north of the site and an unnamed drainage is south of the site. These two
drainages join immediately west of the site. A large rock knob is on the site.

DRAINAGE: Chinde Wash is located 20 m north of the site.

ELEVATION (ft/m): 5200 /1584 m  SLOPE & DIRECTION: all direections, up to a 40+ degree slope at edge of site
SEDIMENT TYPE: light brown sandy loam that ranges in depth from 0 (bedrock) to 30+ cm

OTHER: None

WBETATION PRESENT: greasewood, grasses, tamarisk in Chinde Wash

CULTURAL AFFILIATION - Component 1: Anaasazi

SITE TYPE - Component 1: Storage Room and Special Use

PERIOD(S) OF OCCUPATION AND DATE RANGE: Pueblo Il or Pueblo llI
HOW DATED? - Component 1: ceramics

CULTURAL AFFILIATION - Component 2: Navajo, Historic

SITE TYPE - Component 2: Petroglyph

PERIOD(S) OF OCCUPATION AND DATE RANGE: 1900 to 1950s?
HOW DATED? - Component 2: Petroglyph lconography

DIMENSIONS OF SITE(L xW): 100 mx50m TOTAL AREA (SQ M): 5000
HOW DETERMINED: The site boundary was defined by spatial distribution of artifacts and features.

ARCHITECTURE PRESENT? DESCRIBE ARCHITECTURE:
A small room (F9) beneath a bedrock overhang. Walls constructed of large upright slabs. F5 is a slightly arc-shaped low wall.

ARTIFACTS OBSERVED/COUNTED: 1 chert secondary fiake, 3 chert tertiary flake
1 chert retouched flake

1 ferrous metal band with wire nail
8 indeterminate corrugated sherd
N 1 indetermiante black-on-white sherd (thick black bands)

COLLECTIONS MADE? [] PHOTOS TAKEN? [X DIGITAL IMAGE NUMBERS: 453-486




NAVAJO NATION ARCHAEOLOGY DEPARTMENT
Site Survey and Management Form SITE NO: NM-H-21-215

SITE DESCRIPTION:

The site consists of a series of four petroglyph panels (Features 1 to 4), a drylaid wall alignment (Feature 5), two unburned
~k concentrations (Features 6 and 7), a linear clearing with low berms on either side (Feature 8), and a storage room
- Jature 9). The site is located on a ridge formed by the dissection of a mesa top by Chinde Wash and an unnamed

rainage, where a large rock knob is located. It is possible that this site was originally recorded as LA 99454 (CGP 731)

during the CGP (Coal Gasification Project) in 1974 by Peter Eschman. The site form for that site describes a Navajo site

with two areas of petroglyphs, a rectangular coursed masonry hogan, and a coursed masonry storeroom. The petroglyphs

are present; Features 5, 6, and 7, could be interpreted as a hogan remnant, and Feature 9 could be the storeroom (although

not coursed). Unfortunately, there is no site map with the LA 99454 site form, so without a larger block survey of the general

area, it is impossible to state with certainty that this recordation is the same site.

Feature 1 is a vertical petroglyph panel on a rock face oriented at a compass bearing of 230 degrees. The two elements are
a pecked anthropomorph on a horse with a saddle and reins and a pecked and etched standing anthropomorphic figure.

Feature 2 is a vertical petroglyph panel on a rock face oriented at a compass bearing of 320 degrees. Three zig-zag
elements are pecked on the rock face.

Feature 3 is a large and complex vertical panel on a rock face oriented at a compass bearing of 180 degrees with numerous
elements. Most elements are pecked but a few also have minor etching. The elements include zig-zags, anthropomorphs,
arrows, zoomorphs, and abstracts.

Feature 4 is a vertical petroglyph panel on a rock face oriented at a compass bearing of 100 degrees. Two elements are
present. a possible anthropomorph and a square with a T.

Feature 5is a 5 m long x 0.5 m tall wall alignment at the edge of a bedrock ledge. The alignment is slightly arc-shaped with
its opening towards the south. The wall alignment is mostly crumbled and fallen but was never very high (only approximately
5 courses) and is constructed of mostly tabular rocks. The feature could be a windbreak or hunting blind. It is also possible
that the feature is a herradura type Chacoan road feature.

Feature 6 (2 m x 2m) and Feature 7 (3 m x 3 m) are concentrations of unburned rock. Itis uncertain if the features are
~—%ural or natural but neither appear to have much depth.

\Fe/ature 8 is a 2 m wide cleared path that is oriented roughly east to west. Low berms of earth are located north and south of
the path, and appear to have been removed to clear the pathway. The purpose of the feature is unknown but could be
associated with a Chacoan road, or a historic trail.

Feature @ is a 3 m x 3 m enclosure beneath a 1 m tall bedrock rockshelter on the north side of the ridge. The north side of
the enclosure consists of a wall segment constructed of large upright slabs. The south wall is the back of the rockshelter.
The front 2 to 3 slabs have fallen down slope and are now in an area with a small concentration of artifacts including
corrugated sherds, a black-on-white sherd, and lithics. Based on the associated artifacts, the feature is likely an Anaasazi
Pueblo 1l or Pueblo 11l storage room.

The site is interpreted as a multi-component site that dates to the Anaasazi Pueblo Il or Pueblo Ill period and the 1900s to
1950s Historic Navajo period. Feature 9, and possibly Features 5, 6, 7, and 8, are associated with the Anaasazi component,
and could represent storage and special use functions. Most or all of Features 1, 2, 3, and 4, are associated with the Navajo
component. .



NAVAJO NATION ARCHAEOLOGY DEPARTMENT
Site Survey and Management Form SITE NO: NM-H-21-215

CONDITION OF SITE: The site is in good condition. A few graffiti elements are present: “SH 7-14-12 USMC”, “ACTS 2:38"
“July 17, 1989". A portion of the Feature 9 slabs have collapsed and fallen downslope.

w.JSE OF DISTURBANGCE: Graffti, erosion

LOCATION OF SITE RELATIVE TO PROJECT AREA: The site is located more than 30 meters from the are of direct effect, and is on
a high ridge, on the opposite side of Chinde Wash.

EXTENT OF INVESTIGATION TO DATE: No certain previous recordations.

RESEARCH POTENTIAL: The site has extensive research potential in rock art studies, architecture, subsistance,
chronology, and possibly road analysis.

RECOMMENDATIONS: Historic Properties Affected: No Effect

B Preserve/Avoid The site will not be impacted by the proposed monitoring well or access road. The site is over 30
1 No Further Work meters from the area of direct effect of the undertaking.

Bl Fence

B Mitigate

SITE ASSESSMENT UNDER 36 CFR 60.4 (NATIONAL REGISTER): Eligible

INTEGRITY: The site retains the qualities of integrity of location, materials, and workmanship. An existing road and pipeline
are west of the site.

CRITERIA a-d:The site does not appear to represent a property which is potentially eligible for inclusion on the NHRP under
criteria a, or b. It appears to be eligible under criterion d, based on its potential to yield subsurface deposits. It
appears to be eligible under criterion ¢, based on high artistic value of the rock art panels. The site is
recommended as potentially eligible for inclusion on the NRHP.

~—

50 YEAR GUIDELINE: The site does meet the 50-year guideline.

EXCLUSIONS: The site components do not fall into categories a-g, and thus does not qualify as exclusions.

SITE ASSESSMENT UNDER 43 CFR 7.3 (ARPA): The site does appear to meet the 100-year age requirement and is of
archaeological interest. The site does merit protection under the
provisions of ARPA.

SITE ASSESSMENT UNDER AIRFA: Itis uncertain if the site retains religious significance. Elements of the rock art panels
could have religious significance. The site may merit protection under provisions of
AIRFA.

HOW CAN SITE BE REACHED?

From Fruitland, take Road 6675 south over the bridge, across the San Juan River. Turn east onto N365, past the school, to the

intersection with N36 Highway. Take N36 Highway to N3005. Turn south on N3005, and follow past Ojo Amarillo. Follow N3005 into

the mine area and turn west at the Area lli Mine office sign. Follow road past the Area Ill BHP mine office, cross the haul road and cross

the railroad tracks. Follow the dirt road less than 1/2 mile after railroad tracks to first dirt road heading north. Foliow road north for
pproximately 5 miles. Park where road crosses Chinde Wash. Site is immediately east of road.

5TI/-1ER COMMENTS (ETHNOGRAPHIC DATA, ETC.):
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NM-H-21-215 Site Overview looking east.
450.JPG

NM-H-21-215 Closeup of Feature 2.
453.JPG



NM-H-21-215
455.UPG

Closeup of Feature 1.

NM-H-21-215
457.JPG

Overview of Feature 1.



NM-H-21-215 Overview of Feature 3.
459 JPG

NM-H-21-215 Closeup of Feature 3.
463.JPG



NM-H-21-215 Closeup of Feature 3.
464.JPG

NM-H-21-215 Closeup of Feature 3.
466.JPG



NM-H-21-215 Closeup of Feature 3.
467.JPG

NM-H-21-215 Closeup of Feature 3.
468.JPG



NM-H-21-215 Closeup of Feature 4.
477.JPG

NM-H-21-215 Closeup of Feature 5.
479.JPG



NM-H-21-215 Closeup of Feature 6.
480.JPG

NM-H-21-215 Closeup of Feature 7.
481.JPG



NM-H-21-215 Feature 8 looking west.
482.JPG
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NM-H-21-215 Closeup of Feature 9 looking west.
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EXHIBIT

CurLTuRAL Resounces CompPLIANCE Form § H

THE NAVAJO NATION
HISTORIC PRESERVATION DEPARTMENT
PO BOX 4950
WINDOW ROCK, ARIZONA 86515

ROUTE COPIES TO: nnHPD No. HPD-12-1049
M wcac OTHER PROJECT NO.: WCAS 12-001

PROJECT TITLE: Class 1 Survey of Test Wells CA-1 and CA-6 for BHP Navajo Coal Company, Navajo Reservation Nenahnezad
Chapter, Shiprock Agency, San Juan County, New Mexico

LEAD AGENCY: BIA/NR
SPONSOR: BHP Navajo Coal Company, PO Box 1717, Fruitland, New Mexico 87416

PROJECT DESCRIPTION: The proposed undertaking will involve the construction of two groundwater sampling locations measuring 20-ft
by 20-ft. Also a new 150-ft by 20-ft wide road will be used to access CA-6. The area of effect is 0.15-acre. Ground disturbance will
be intensive and extensive with the use of heavy equipment.

LAND STATUS: Navaijo Tribal Trust

CHAPTER: Nenahnezad

LOCATION: T.28N, RI5W — Sec. 29; T.28N, R.I6W — Sec. 14; Kirtlond SW and Fruitland Quadrangles, San Juan County, New
Mexico NMPM

PROJECT ARCHAEOLOGIST: Bryan Shanks
NAVAJO ANTIQUITIES PERMIT NO.: B12773

DATE INSPECTED: 12/06/12
DATE OF REPORT: 12/2012
DTAL ACREAGE INSPECTED: 3.2- ac.

METHOD OF INVESTIGATION: Class lil pedestrian inventory with transects spaced 15 _ m. apart.

LIST OF CULTURAL RESOURCES FOUND: (1) Site (NM-H-21-215)
LIST OF ELIGIBLE PROPERTIES: (1) Site (NM-H-21-215)
LIST OF NON-ELIGIBLE PROPERTIES: None

LIST OF ARCHAEOLOGICAL RESOURCES: (1) Site (NM-H-21-215)

EFFECT/CONDITIONS OF COMPLIANCE: No historic properties affected with the following conditions:

Site NM-H-21-215:
1. Site boundary will be flagged by a qualified archaeologist prior to ground disturbing activities.
2. Site will be avoided by all construction activities by a minimum of 50-f.

In the event of a discovery ["discovery” means any previously unidentified or incorrectly identified cultural resources including but not
limited to archaeological deposits, human remains, or locations reportedly associated with Native American religious/traditional beliefs
or practices], all operations in the immediate vicinity of the discovery must cease, and the Navajo Nation Historic Preservation
Department must be notified at (928) 871-7147.

FORM PREPARED BY: Tamara Billie
FINALIZED: January 14, 2013

Notification to M
Proceed Recommended: Yes EZI No QW/ %/j

Conditions: Yes ¥| No an S. Downer, Navajo Nation Date
Historic Preservation Officer

Navajo Region Approval: Yes /}(—’ No W LA/( 3

'BIA-Regional Director

_— . .4 (2
RAY 2413
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i Division of Natural Resources
| Navajo Land Department —
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Revocable Use Permit —
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Water Use Permits 12-033 &
12-304

Legal Descriptions/Plat Maps

Biological Evaluation I

Navajo Nation Department
of Fish and Wildlife
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Archaeological Inventory
Report

Navajo Nation Historic
Preservation Department Cultural
Resources Compliance Form

Right-of-Way Application
Supporting Documents
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&84 bhpbiltiton
00013-00072
BHP Billiton

Accounts Payable Department
P.0.Box 155 oM
Fruitland, NM 87416

Check No. 0000139365
Check Date 02/28/2013
NAVAJO NATION Check Amount $500.00
P.0. BOX 2249 Vendor No. 0004000000
WINDOW ROCK, AZ 86525
Ph: 505-598-4260
Email: NMC.Accounts.Payable@bhpbilliton.conm
Date Invoice No / Description Gross Amount Discount Amount Amount
02/11/2013 APPLICATION FEE $500.00 $500.00
TOTAL $500.00
) PLEASE FOLD ON PERFORATION AND DETACH HERE § — PAGE 1/1
VERIFY THE AUTHENTICITY OF THIS MULTI-TONE sem DOCUMENT. . CHECK BACKGROUND AREA CHANGES COLOR GRADUALLY FROM TOP TO BOTTOM. _Jj
g sl ' ' CHECK NO. 0000139365
"‘ bhpbillit BAEERLELLTONS - " FEBRUARY 28, 2013
, poituton Accounts Payable Department g4 1278811
P.0.Box 155
Fruitland, NM 87416
TO THE ORDER OF NAVAJO NATION [ **********soo.oo**j
BOX 2249

ViNDow ROCK, AZ 86525 VOID AFTER 50 DAYS

o
WA

PAY EXACTLY  ++FIVE HUNDRED AND NO/100 DOLLARS**

Bank of America

Atlanta, Dekalb County, GA =3

AUTHORIZED SIGNATURE

0000 L39365¢ OB LLE27BB 312997888 b2



S : -
g===8 United States Department of the Interior
\ T BUREAU OF INDIAN AFFAIRS
30 Area Office
P.O. Box 1060
Gallup, New Mexico 87305-1060
NV3O 198 o gl
. s TLow :..: r,f'-?:
Mr. J. Gregg Wurtz 7
Hydrologist, Navajo Mine
BHP Navajo Coal Company
PO.Box 1717 =~
- Pruitland, New Mexico 87416 e TeTd
Dear Ms. Wurtzz S ~
Enclosed for your information and use is the approved Revocable Use Pemmit to install a surface -, .

monitoring station across Navajo Tribel Trust Jands within Navajo Indian Irrigation Project (NIOP), ~ *
which will be setup within Burean of Indian Affairs (BIA) Roads Project N3005 existing right-of-way.

The permit site is located in Section 29; Township 28 North, Range 15 West, NMPM, San Juan County,

New Mexico.

An affidavit of completion of construction will be submitted to Area Real Estate Services, for on-site

inspection for compliance.
Sincerely, -
m Area Director -

Enclosure
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REVOCABLE USE PERMIT Permit No. RUP-SR-01-98

This Permit entered into by and between the Navajo Natiop beremafier called the Perminer,
whose address is P.O. Box 9000, Window Rock, Navajo Nation (Arizona) 86515, and

PP Newmjo (sl Company called Perminee,

whose address is ___PQ. Fox 1717, Truitiand, Rew Fedco 8486 R AR

under the provisions of the Act of August 9, 1955, as i by Pant 162 - Leasing and.~ ;

Permitting of the Code of Federal Regularions, Title 25 and any amendments tere? "‘-..,-g;:

mhnwwpamﬂsmmdlmdswhchbydﬂsmﬂummnndcapmhuwﬂ ,% ,‘“.g;
I.  The Permitier bercby :sthePumxmemnseamofm'halmhmlsbung LS

more shown on Exlibit “A”, attached herep and made a part beroof, fordw.a 0
puuculzrly bap, o 8

L i

) '” e

s

2. mmﬁmdmpmmnurmamdm beginning: ...
on the date of approval by the Navajo Nation. %

RENTAL. The Permittee shall pay to the Peymitter a mmlofg
S__-M_forﬂ:euseofthepmm&sd&wﬁbedaboveformemofhpam e

W, "{ﬁ J‘":\“

4. Upon terminatios of this Permit, the Permittee will clean up all refuse in the areas By
reseed denuded areas. and restore the areas to their ori contour, leaving them ina T
neaxandpresmmbleoondmonsansfaanrytodnmm:m The Navajo Environmental Protection - e

Administration will be responsible for inspection of the areas and detcrmining that the Permitee
has complied with provisions of the Permit to the satisfaction of the Permitter. '

S. INTOXICATING BEVERAGES. The Permittee further agrees that he will not
use or permit to be used any part of said property and/or premises for any unlawful conduct or
purposes whatsoever: that he will not use or permit to be used any par of said property and/or
premises for the manufacture. sale, gift, trmsportation, drinking or storage of intoxicating liquors
or beverages. Violation of this clause by the Permittee or with his knowledge, shall render this )
Permit voidable at the option of the Permiuer.

6. LIABILITY FOR USE. It is further understood and agreed that the Permittee
shall hold the Permitter harmiess from any and all clatms or liabilitics arising out of the use,
occupancy, or possession of said property and premises by the Penmirtee, or injury sustamed by
the Permittee. or any other person or damage to property, on or about said property and premiscs
during the texm of this Permit

7.  QBLIGATIONS OF PERMITTEE While the leased premises are in trust or

restricted status, all of the Permittee’s obligations under this Permit and the obligations of his
surety or sureties, are to the United States as well as to the Permitter.

8. Nothing contained in this Permit shall operate to delay or prevent a termination of
Federal wust responsibilities with respect to the land by the issuance of a fee patent or otherwise
during the term of the permit: however, such termination shail not serve to abrogaie the permit.
The owners of the land and the Perminee and his surety or sureties shall be notified of any such
changes in the status of the land.

9. The Permitiee agrees that he will not use or cause 10 be used any pan of the
permitted premises for any unlawful conduct or purposes.
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10. MEMBER OF CONGRESS NOT TO BE BENEFIT. No member of or delegate 1o
Congress or resident commissioner. shall be adrinted to any share or part of this Permit or o any
benefit that may arise therefrom. This provision shall not be construed to extend to this Permit if
made with a corporation or company for ns general benefit.

11. VI T. Permittee shall take all necessary measures to assore
compliance with applicable Federal and Tribal laws and regulations now in force and effect and any
amendments thereto which by this reference are made a part hereof. This shall include, but shall
not be limited to, aesthetics, erosion controls and protection of timber or other vegetation. Am-
envirommental assessment report shall be submitted 1n writing to the Arca Director and the Navajo
Environmental Protection Administration for appmval prior to comsmuction of mquued
nmpxwmtsounymmads.

12. mhmpwhcnpohbmdbthsmmgﬂmmshﬁfmms&a .
mmedum«mehuwm W“‘
this Permit in the amount of B

13. EMPLOYMENT OF NAVAJOS, Permittee shall give preference in cmployment
arising in connection with this Permit to qualified, willing and available Navajos and other Indians

living on or near the Navajo Reservation during the teom of this Permit. and in consuection of any
facilitics thereon, W tix extent authorized by law.

14.

_ _ 5. The Permiuee and it’s

andagamsagree:oab;debyaﬂhws.mgmmwns.mdmdmoﬁheNavajonon
now in force and effect or which may hereafter be in force and effect. This agreement to abide by
Navajo Jaws shall not forfeit rights which the Permiitee and it’s employees and agents enjoy under
the Federal Jaws of the United States Government.

IN WITNESS WHEREOF, the parties hereto have executed the Permut this
day of . 19 .

APPROVED: _/
Pusuant to

Crcer 209 DM 8, Secretary’s Order
Nos.3150and 177, and 10 BIAM

Vewajo M
P Mevario Goal Compery
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THE
NAVAJO
NATION
PO. BOX 9000 *» WINDOW ROCK., ARIZONA BGS1S5 ¢ (520) 871-6000
ALBERY A. HALE THOMAS E ATCITTY
— 0CT 31 1097 -
.\-.; ! '}. .
Ms. Elouise Chicharelio, Acting Area Director g '
Bureau of Indian Aftais ' _ i "
Navajo Area Office b Lo mwr
Post Office Box 1060 m{_\! - 07
Galiup, New Mexico 87301 B8 CFEER oos = ol !
'w -

Dear Ms. Chicharelio:

On August 1, 1997, the Resources Committee of the Navajo Nation Council approved a
Revocable Use Permit Granted to BHP Minerals.

Resolution Number RCAU-171-97, entitled "Approving a Revocable Use Permit
Application for P Mineral il N jo_Nation Trust ds for Scientific Monitort

pwy Mexico.
Approval of the Revocable Use Permit is given subject to the terms and conditions
stipulated in the resolution approved by the Resources Committee and exhibits attached to such
resolution.

Your prompt approval of this permut is appreciated.

Sincerely,
THE NAV, TION
“__—
FOR Al Hale
President
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2. . The BAP World Minersis, avisenmeatar Quaiit"ir" Depa n:..,,e = Fr

New Mexico oPentions. Navajo Mine, New Mexico, hns -submitted a
Revocable Use Perajit, attached hereto . as«hhi.b:i N l\' and :nade- a .

part hereof, to operate and majintain. scientltlg_mitoring m«:n '_, ‘

to measure water surface floir, a;_xl . ';,__‘" ""

3. The proposed perm.t consists of af:;:'rux:ntely o.ooo:n '

acres, more or less, of Navajo Hation Trust lands located adjacent

to the Navajo Agricultural Products Industry (HAPI), San Juan

County, New Mexico. The location of said site is wore particularly -

described on the map marked as Exhib:.t b : L attached hereto and RS

made a part hereof; and

4. The Project Review Office with the Division ‘of Natural
Resources has obtained the necessary consents (Utility Permit No.
N48~3005-122) from the affected land user (BIA Area Director),
attached hereto- as Exhibit "C" and made a part hereof; and

S. The environmental and archaeological studies have been
completed and are attached hereto.

NOW THEREFORE BE IT RESOLVED THAT:

1. The Rescurces Committee of the Navajo Nation Council
hereby grants approval of a Revocable Use Permit for BHP Minerals
to utilize approximately 0.00037 acres, more or less, of Navajo
Nation Trust lands for scientific monitoring station more
particularly described in Exhibit “B", attached hereto and made a
part hereof.

2. The Resources Committee of the Navajo Nation Council
hereby approves the Revocable Use Permit subject to, but not
limited to, the terms and conditions attached hereto as Exhibit
IIDQ_

-

[

sel
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3. The Resomrtes Committee ©of the Navajo Nation Council
hereby authorizes the President of the Navajo Nation to execute any

andalldocmntsnwessarytouzrymttheintmtotthis
resalut:.on.

CERTIFICATION

certify that the foregoing resolution was duly
cansidered by the Resources Committee of the Navajo Nation Council.
at a duly called meeting at Window Rock, Navajo Mation (Arizona),
atmdxaquornmpruantandthat saumpa:sadhyamaot‘

:991;1 favor, 0O opposed and O ahstamed, this 1st day of August,

Second: Willis Peterson -
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_ to violation of applicable laws and regulations by it5 operatiori pursiznt to the revocable
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minimizing emissions- as- specified in 40 CF.F!_.. g_a_n 69' Subpart 71, ‘Standards of
Performance for Hat Mix Asphalt Facilities; and-the Granies shall submit all appiicable )
permits and information to the Navajo Nation Air Quahty Comrol Program, Nava,o L
Nation Envirenmental Protection Agency (NNEPA): " <75 #1777 .
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meGMeesmﬂdwmdkeepdearﬂthsmﬂummbhmpmmﬂw
enanconpaﬁ:lewﬂhmepuposedmmuﬂewepwm.anddnldspmdal

vegetation and other materials™ cut,. uprootcd omothennse mnnulmd dunng
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in a restoration and revegetation plan;, which ich_shafi” "_.s@cpﬂtedto andmustbe
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with all provisions of such resmmﬁon ., ¢ me@on
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Grantee’s sole cost and expense, mauwnmeland
mkealmryandmblempam :

The Grantee shall be responeable for and promptly pay all damages Ky
sustained. SRR - . a
The Grantee shall indemnify and hold hanmiess the Nava}o Nation and tts authorized S
agents, employees, landusers and ocwparm agamst any{ lsab:'luy for loss of lite, = - . .
personal injury and property damages ansmg from the consmmon. mamtgname | .
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The Grantee shall not assagn. convey or transier m any manner whatsoever the.' T
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without the prior written consert of the Navajo Nation and the Secretary. Any such’
attempted assignments; conveyance or transfer without such prior written consent shalf ~

be void and of no effect. The consent of the Navajo Nation may be granted, granted Upon
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- . . i

The Navajo Nahonmaytemmwteherevocableusepemmforvmhhonotanydme-
terms and conditions stated herein. . In. addition, the revocable use permit shall be
terminable in whole or pan by the Navajo Nation for any of the following causes:

i. Fa&uetocomplywrﬁmanytemsorcomﬁbmsoimegram«otappﬂm laws
or regulations;

ii. A non-use of the revocab(eusepemtﬂformepmposeforwhmnsgramdfor :
a consecutive two year period.

ifi. An abandonment of the revocable use permi;
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t) Nodmoomamedheremshaﬂbeoomuuedmaﬁeambedeemedawawefotm
sovereign immunity from suit of the Navajo Nation.

u) ThetennsaMOondnwnscomanedhetemMextendwandbebmdmupmme 73;.'.“"_'
successors, heirs, assigns, executors, administrators, employmaﬂagammm e
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Navajo Mine
BHP Minerals

July 27, 1998

Elouise Chicharello

BIA Area Director

Area Real Estate Services
P.O. Box 1060

Gallup, New Mexico 87305

RE: REVOCABLE USE PERMIT. BHP MINERALS NAVAJO COAL COMPANY

Dear Ms. Chicharello,

Attached is an application package for a Revocable Use Permit across Navajo Tribal Trust Jands
- within the Navajo Indian Imrigation Project (NIIP). The permit is necessary to install surface

water monitoring equipment that will collect scientific information. The location is within BIA
Roads Project No. N300S5 existing right-of-way, located in the NE1/4 of Section29; Township28
North, Range 15 West, NMPM, San Juan County, New Mexico. Originally this application was
sent to Howard Draper, Division of Natural Resources Project Review Section, Window Rock.
AZ (see attached April 25, 1997 application package). Additional information requested by Ms.
Lena M. Yazzie, Reality Specialist (See attached letter received February 5, 1998) is enclosed.

The Revocable Use Permit is for a location 4 feet by 4 feet, to install a small scientific instrument

that will be used to collect stream flow data. Area land disturbance will be negligible and no
streamn flow disturbance will occur.

Access to the site will use existing roads (N3005 and dirt road off N300S).

Information included in this application:

Project information: Purpose, term desired, general location, land status, approximate acres
involved, and existing access 10 the site.

Appraisal Report: Copies of payments made to Navajo Nation for calendar year 1997. BHP

requests that the 1997 annual fee be applied 10 calendar year 1998 assuming approval is granted.
No use of the land was approved in 1997.

Navajo Mine, P. O. Box 165, Fruitland, New Mexico 87416 Telephone: [505) 598-5861 Facimile Materials (505) 598-3372 Facirnile Maintenence 15051 588-3288



Environmemal Assessment (EA) and FONSI: The exisung EA prepared {or the BIA Roads

Project No. N3005 was applied. A Categorical Exclusion is artached and copies sent to Mr.
Leonard Robbins. Area Environmental Quality Services.

Survey Plat: Legal survey certified by a State of New Mexico certified surveyor. including
metes and bounds description.

Thank you for your time and consideration. If you have concerns regarding this application
please contact me or Charlene Gorman at (505) 598-3359 or 3201 respectively.

Yours sincerely.
" Sy T
g g

J Gregg Wurtz
Environmental Specialist

CC: Mr. Leonard Robbins, Area Environmental Quality Services

Charlene Gorman, Environmental Coordinator, BHP Minerals Navajo Coal Company

Steve Flammang, Chief Engineer, BHP Minerals Navajo Coal Company
Main File 270.5.5.4
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BHP Navajo Coal Company bhpb'll'ton

resourc in{; the future

BHP Billiton Limited

BHP Navajo Coal Company

PO Box 1717

16 Miles South of Fruitland on CR 6675

Fruiland, New Mexico 87416 USA
September 24, 2012 Tel +1 505 508 4200 Fax +1 505 598 3361

bhpbilliton.com

Mr. Jack Utter

Principle Hydrologist
Navajo Nation

Water Code Administration
P.O.Box 678

Ft. Defiance, AZ 86504

Re: Water Use Permits and Fees for Wells 12-033 (CA-1) and 12-034 (CA-6).

Dear Mr. Utter,

BHP Navajo Coal Company (BNCC) is submitting for your review and approval Water Use Permits for
wells 12-033 (CA-1) and 12-034 (CA-6). The purpose of the proposed wells is environmental
monitoring, and BNCC selected locations with the intention of limiting impacts to the area. BNCC is
aware that approval of these permits is contingent upon the completion of biological and archaeological
surveys of the areas. BNCC is in the process of scoping this work and once the surveys are completed
the resulting reports will be forwarded to your office. Also included with this submission is an 8 ¥2x11
location map for each well and a check for the sum of $250.00. This amount is intended to cover the
filing fees for both well locations for five years.

Condition 5 of the Water Use Permit specifies a payment rate of $2.70 per 1,000 gallons extracted from
a well. BNCC will use less than 50 gallons per year at each well, which equates to a maximum
payment of only 27 cents. Given that the administrative cost to both the Navajo Nation and BNCC to
process the payment would far exceed this nominal amount, BNCC proposes that Condition 5 be
withdrawn.

Condition 6 requires that meter readings be submitted to the Water Code Administrator on a monthly

basis. As noted previously, the quantity of water use at each well will be extremely low (<50 gallons a

year) and will consist only of the volume required to obtain a valid water sample for laboratory analysis.
Therefore, the wells will not be fitted with a meter, and BNCC also proposes that Condition 6 be 4
withdrawn. ’

A member of the BHP Billiton Group, which is headquartered in Australia
Registered Office: 180 Lansdale Street, Melbourne, Victoria 3000, Australia
ABN 49 004 028 077



If you have any questions regarding this application, please contact Kara Hart at 505-598-2134.

Sincerely,

Steven Perkins
Superintendent Environmental Permitting and Technical Services

Enclosed:

Water Use Permit Application 12-033 (CA-1)

Water Use Permit Application 12-034 (CA-6)

Figure 1 — CA-1Disturbance Area

Figure 2 — CA-6 Disturbance Area

Check # 000138905 - $250.00, Fee payment (2 wells for 5 years)



Navajo Nation Water Code Administration
Mailing Address: P.O. Box 678, Fort Defiance, Arizona 86504

Physical Address: 1/4 mile E. of NTUA, Gray Trailer E. of Dept. of Water Resources Bldg., Navajo Route 12
Ft. Deflance, Arizona 86504
Phone: (928) 729-4132 Fax: (928) 729-4421
WATER USE PERMIT

WUP NO:

VALID FROM to

NOTE: This permit is valid only npon signature of the Department of Water Resources Director. Please read Water
Use Permit information sheet before completing this form.

BHP Navajo Coal Company

APPLICANT:
LAST NAME FIRST; OR COMPANY NAME

MAILING ADDRESS: P.O. Box 1717

city: Fruitiand sTATE: NM ZIP CODE:87416

CONTACT PERSON: Steve Perking TELEPHONE NO: 505-598-2821

LA A AR AR R R LSRR AREARRRRRRNEEEREEEREREEEERENEERERERERERZYERZJER®EZJEZJ:.J®ES-:R:E®RXREXXXZE®RESZEJEKE]

DATE RECEIVED: DATE COMPLETED

$25.00 Filing Fee Received Receipt No. Initial

IDENTIFIED WATER SOURCE TO BE USED

( ) Spring No: ( ) Stream Name:

( ) Stockpond Name/No: ( ) Lake/Reservoir Name:

00 Well No: 12-033 ( ) Injection Well No:

Amount of water requested: <90 gallons per year

( ) Other Description/Name: Grazing District: 13

Chapter: Nenahnezad Chapter Code:

State: ( ) AZ/Arizona (0 NM/New Mexico ( ) UT/Utah

County: ( ) AP/Apache ( ) MK/McKinley ( ) SJ/San Juan
( ) NA/Navajo ( ) VL/Valencia ( ) KA/Kane
( ) CO/Coconino ( ) BL/Bernalillo

( ) SD/Sandoval
( ) SO/Socorro
( ) RA/Rio Arriba

00 SA/San Juan
Quad. No: (7.5 min. Series) _Fruitland
UTM COORDINATES: X (East) /29637 Y (North) 4054678 ZONE 12
EJE SWNW SW SWNW 4 27 15

ere Acre 0 Acre Section Township Range




WUP NO:

LAND STATUS
00 TRUST () FEE ( ) LEASE ( ) ALLOTMENT () OTHER
WATERSHED NAME: Chaco USGS WATERSHED CODE NO. 140801096

CONSUMPTIVE WATER USE NEEDED FOR

PRIMARY:
( ) Domestic ( ) Recreational
( ) Municipal ( ) Industrial
( ) Livestock ( ) Mining
( ) Irrigation Agriculture ( ) Commercial L
( ) Wildlife and Fish 00 Other Environmental Monitoring
I EEEEEEEEEEEEEAEREEERRARERE AN RERENREAEER AR R ARE R R R R RS R R R AR REREERERSENERESENLNESSSR)]
DOMESTIC/MUNICIPAL:
Number of People: Number of Homes: Others:
TYPE OF LIVESTOCK: ( ) Horses No: ( ) Goats No:
( ) Cattie No: ( ) Sheep No:
( ) Other: () No:
TYPE OF CROPS: ( ) Row (e.g., corn) Acres
( ) Forage-Hay-Pasture Acres
( ) Small Grains Acres
( ) Horticulture (e.g., Fruits & Vegetables) Acres
TYPE OF WILDLIFE: ( ) Fish No: ( ) Small Game No:
( ) Large Game No: ( ) Birds No:
( ) Others No:

IF WATER IS USED FOR INDUSTRIAL OR MINING PURPOSES, ATTACH WATER SUPPLY PLAN
DESCRIBING SOURCE AND METHODS OF DIVERSION, CONVEYANCE AND USES.

SEASON OF MAXIMUM USE: 00 Spring 00 Summer 09 Fall (9 Winter
MAXIMUM RATE OF USE: 1 00 GPM ( ) CFS

EXPECTED DATE WATER USAGE TO BEGIN: Upon Approval of Permit

EXPECTED VOLUME OF WATER TO BE USED: ac/t (<50 peryear galions)
METHOD OF WATER DIVERSION: () Instream Pump ( ) Gate or Gravity Flow

00 Other: _None

METHOD OF WATER CONVEYANCE: () Ditch ( ) Canal ( ) Pipeline () Truck
00 Other: Sample Bottle

ATTACH AN 8 4" X 11" MAP SHOWING EXACT LOCATION OF IDENTIFIED WATER SOURCE AND
SCENARIO/ LOCATION OF WHERE WATER IS TO BE USED.

RETURN FLOW OR DISCHARGE

AMOUNT OF WATER: METHOD: ( ) Direct
()GPM ()CFS ()GPD ( ) Indirect
( ) Injection
IS DISCHARGE TREATED ( ) YES ()NO
IS QUALITY AFFECTED ()YES { )NO IS TEMPERATURE AFFECTED ( )YES ( )NO
FEDERAL/UIC PERMIT: NPDES PERMIT NUMBER:




CONDITIONS

Purpose of definition “Department” means the Navajo Nation Department of Water Resources and
“Permittee” means entity, company, water user and its successors.

Permittee agrees to comply with the terms and conditions of the Water Use Permit and the Navajo
Nation Water Code. Permittee understands and agrees that failure to comply with the permit shall
result in forfeiture of this permit.

This permit may be revoked if:

A. Permittee is not in compliance with any conditions set forth in this permit.

B. Permittee is in violation of any provision of the Navajo Nation Water Code.

C. Insufficient water supplies are present for whatever reason or term.

D. For any other due cause as a result of negative findings from investigation that is

performed by both department and permittee.

Permit is valid only for the term specified and shall expire at the end of the term or at the
completion of the proposed project or required water usage, which ever comes first. It is agreed
between the parties, that in the event the Permittee needs less than __ 50 gallons
of water for the above referenced projects, Permittee’s rights to obtain water will be limited to such
amount. Permittee does not have authority to transfer, convey, or allocate the water subject to this
permit to any third party or for any other project not specified herein. It is further agreed between
the parties that this permit does not give the Permittee the right to haul water for hire on the Navajo
Reservation, or on land subject to the jurisdiction of the Navajo Nation.

Permittee agrees to pay for the water used at the rate of $2.70 per 1,000 gallons. Permittee will be
invoiced based on truck tickets, transportation invoices, meter readings, etc., which are to be
submitted to the Water Code Administration each month. Payment must be made by Permittee
within ten working days of receipt of the invoice.

Permittee agrees to submit meter readings or other evidence showing the quantity of water
withdrawn pursuant to this permit to the Water Code Administrator on a monthly basis.

Any breach of this permit or any failure to pay in full for the water used by due date will be a
breach of this permit and the Navajo Nation may terminate this permit upon any breach by giving
the Permittee notice of such termination in writing not less than ten (10) days prior to the effective
date of termination, provided that if, Permittee remedies any such breach within said ten (10) days
period, the permit will remain in effect. Said notice shall state the grounds upon which the
termination is being made. It will be a breach of this permit and grounds for termination thereof, if
Permittee obtains, or attempts to obtain any other water from any source within the jurisdiction of
the Navajo Nation other than the source or sources permitted in this permit.

Permittee agrees to obtain a Water Use Permit for each place of withdrawal of water in conjunction
with the place of use prior to making use of such source.

Permittee agrees to hold harmless and indemnify the Navajo Nation against any and all losses,
costs, damages, claims, expenses or other liability whatsoever, rising out of, or connected with
Permittee’s services under this permit including but not limited to, any accident or injury to person
or property.



10.

11

12.

13.

14.

15.

16.

Permittee’s Signature

All disputes arising from the subject matter of this permit or the performance thereof will be settled
in the Navajo Nation Courts and under the laws of the Navajo Nation. Nothing herein shall be
construed as a waiver of the sovereign immunity of the Navajo Nation, pursuant to 1 N.T.C. §351 et

seq.

Permittee agrees to maintain the immediate area in a safe and sanitary manner, free of unnecessary
debris.

Authorization granted under this permit is only for the stated use of the indicated water source
location. Permittee is responsible for obtaining any applicable permit from the appropriate
department/agency that may be required for the proposed work.

If permittee hires sub-contractors to haul water covered by Water Use Permit, Permittee must notify
the Navajo Water Code Administration of sub-contractors in writing.

In case of a Tribal Well, no more than two-thirds of the water in the water tank will be withdrawn.
Before further withdrawals are to be made from a water tank, the water level in the tank must be
allowed to rise back to the original level.

It is agreed that the Department of Water Resources reserves the right to limit the quantity of water
that can be taken under this permit to the above stated amount or less, to limit or restrict the sources
of the Navajo Nation and in the best interests of the Navajo Nation. Such limitation will be
imposed at the discretion of the Director, Department of Water Resources.

Permittee agrees to allow reasonable entry upon their premises by Navajo Nation Employees
engaged in the administration of this permit.

/‘Ié/l/‘:> Date & — 2/ 22/

Recommendation: () Yes ( ) No Date

Approved/Disapproved: __ Date

If Disapproved State Reasons:

& OFFICIAL USE ONLY

Water Code Administrator

()Yes ()No Date

Technical Reviewer

Director, Department of Water Resources

Revised 04/16/97



WATER USE PERMIT; INFORMATION SHEET

GENERAL:

The Navajo Nation Water Code provides for the management of present water use, future water resource development and ensures that water
quality is not impaired. It is the intent of the Navajo Nation to exercise its authority over the water resources in Navajo Indian Country to the
fullest extent permitted under the laws of the Navajo Nation of the United States. Any persons or entities to use or take other actions affecting
Navajo Nation water resources should become familiar with the Navajo Nation Water code. Copies of the Navajo Nation Water Code are
available for $2.50 each from the Navajo Water Code Administration.

WATER USE PERMIT;

The Navajo Nation Water Code requires all persons within the territorial jurisdiction of the Navajo Nation, as defined in 7 N.T.C. subchapter
254, desiring to initiate new use or activity which has the potential to affect waters of the Navajo Nation, to file 2 Water Use Permit. This
includes all surface and ground waters. The purpose of the Water Use Permit is to provide the Navajo Nation with the means to develop,
manage, and preserve the water resources of the Navajo Nation,

A Water Use Permit constitutes nothing more than Navajo Nation permission to use the water or conduct an activity which may affect waters
within the territorial jurisdiction of the Navajo Nation, subject to the terms and conditions of the permit. No Water Use Permit issued should be
construed as creating or recognizing any right other than Navajo Nation permission to use water or conduct the activity indicated in the permit.

A Water Use Permit form may be obtained from the Water Code Administration, Department of Water Resources, P.O. Box 678, Fort
Defiance, Arizona 86504, or by calling (520) 729-4130/4132.

RM: INST)

WUP NO. Do not fill in, Office Use Only.

VALID FROM to Do not fill in, Office Use Only.

APPLICANT Name of individual (last name first), chapter, commercial or company applicant.

ADDRESS Current mailing address.

CONTACT PERSON Fill in if different from applicant.

TELEPHONE NO. Current telephone number (if available)

WATER USE PERMIT RECEIVED, Do not fill m, Office Use Only.

$25.00 FILING FEE RECEIVED Do not fill in, Office Use Only.

AND PERMIT COMPLETED 25.00 FIL FEE PANY THE PERMI

WATER SOURCE If application is for use of diversion of water, check description of the
source or sources from which water is or will be diverted or withdrawn and fill in name or
number, if available.

If application is for construction of retention or diversion structure, check appropriate box
and include project name or number. Check OTHER for classification other than those
specified.

If application is for copstruction, conversion, or use of an injection well, provide both
company designator e.g., COMPANY #XX-XX and APl number, if available.

CHAPTER Fill in chapter name, CHAPTER CODE will be completed in the office.

STATE/COUNTY Check appropriate STATE and COUNTY.

GRAZING DISTRICT Fill in appropriate GRAZING DISTRICT (if known).

LOCATION Pravide the location of the source of water either by UTM
coordinates or township, range, section (if none of these are available attach USGS
topographic map with location indicated). Include a 8 /4" x 11" topographical map showing
project and water source location,

LAND STATUS Check current land status.



WATERSHED NAME Fill in, if applicable.

USGS WATERSHED CODE NO. Fill in, if applicable.
WATER USE Check appropriate Primary use; check Other, if no primary

use is applicable. Fill in description of how water is or will be applied or consumed (TYPE
OF LIVESTOCK, NUMBER OF PEOPLE, NUMBER OF HOMES, TYPE OF CROPS,
ACRES, TYPE OF WILDLIFE).

IF WATER IS USED FOR Please attach Water Supply Plan describing source and methods or diversions,
INDUSTRIAL OR MINING PURPOSES conveyance and uses.
SEASON OF MAXIMUM USE Check appropriate season, if peak seasons are anticipated. This is for determination of
availability for requested season.
SPRING March 21 - June 20 SUMMER June 21 - September 21
FALL September 22 - December 21 WINTER December 02 - March 20
MAXIMUM RATE OF USE Indicate maximum number of gallons/minute or cubic feet/second of water to be used.
R WATER OB Enter date water use or uses began or will begin (bests reasonable
estimate)
E Vv F WATERTO B Total gallons/acre feet of water to be used for the year.
METHOD OF WATER DIVERSION Check description of the method of diversion.
METHOD OF WATER CONVEYANCE Check description of method of conveyance.

ATTACH LEGAL DESCRIPTION OF LOCATION WHERE WATER IS TO BE USED
(If such is readily available, and other descriptions reasonably describing the point or points
of diversion, withdrawal or impoundment).

RETURN FLOW OR DISCHARGE If permitted activity will result in discharge to stream, wash, canal, impoundment,
injection well, or any other receiving zone whether point source, non-point source, or by
injection, complete applicable portions of these section.

AMOUNT OF WATER Indicate rate of discharge.

METHOD Check direct - if point source.
Check indirect - if non-point source.
Check injection - if injection well.

1S DISCHARGE TREATED Check whether quality effluent is treated prior to discharge and attach
description of treatment process.

IS QUALITY AFFECTED Check whether quality of water is affected and attach description.

IS TEMPERATURE AFFECTED Check whether temperature of water is affected and attach description.

FEDERAL/UIC PERMIT Fill in Federal/UIC permit number (if injection wells).

PPLI SIGNATURE/DATE If individual - signature of applicant
If corporation - signature of responsible Corporation Officer or authorized manager
If public agency - Executive Officer having significant supervisory responsibility for
operation.
RECOMMENDATION Do not fill in, Office Use Only.



Navajo Nation Water Code Administration
Mailing Address: P.O. Box 678, Fort Defiance, Arizona 86504

Physical Address: 1/4 mile E. of NTUA, Gray Trailer E. of Dept. of Water Resources Bldg., Navajo Route 12
Ft. Defiance, Arizona 86504
Phone: (928) 729-4132 Fax: (928) 7294421
WATER USE PERMIT

WUP NO:

VALID FROM to

NOTE: This permit is valid only upon signature of the Department of Water Resources Director. Please read Water

Use Permit information sheet before completing this form.

BHP Navajo Coal Company
FIRST; OR COMPANY NAME

APPLICANT:

LAST NAME

MAILING ADDRESS: P-O. Box 1717
crry: Fruitland

CONTACT PERSON: Steve Perkins

LA SRR R R AR R R R R R R AR REERRERRRERRRERERR Rt R AR R RERRR RS R RN,

sTATE: NM ZIP CODE:87416
TELEPHONE NO: 505-598-2821

DATE RECEIVED: DATE COMPLETED
$25.00 Filing Fee Received Receipt No. Initial
IDENTIFIED WATER SOURCE TO BE USED
( ) Spring No: ( ) Stream Name:
( ) Stockpond Name/No: ( ) Lake/Reservoir Name:
00 Well No: 12-034 ( ) Injection Well No:
Amount of water requested: <50 gallons per year
( ) Other Description/Name: Grazing District: 13
Chapter: Nenahnezad Chapter Code:
State: ( ) AZ/Arizona (00 NM/New Mexico ( ) UT/Otah
County: ( ) AP/Apache ( ) MK/McKinley ( ) SJ/San Juan
( ) NA/Navajo ( ) VL/Valencia ( ) KA/Kane
( ) CO/Coconino ( ) BL/Bernalillo
( ) SD/Sandoval
( ) SO/Socorro
( ) RA/Rio Arriba
00 SA/San Juan
Quad. No: (7.5 min. Series) Fruitland
UTM COORDINATES: X (East) /24180 Y (North) 4058118 ZONE 12
ESWNW / NES W/ N W NW 24 28 15
cre 40 Ac 1 cre Section Township Range




S

WUP NO:

LAND STATUS
00 TRUST ( )FEE ( YLEASE ( ) ALLOTMENT () OTHER
WATERSHED NAME: Chaco USGS WATERSHED CODE NO. 140801096

CONSUMPTIVE WATER USE NEEDED FOR

PRIMARY:
( ) Domestic ( ) Recreational
( ) Municipal ( ) Industrial
( ) Livestock ( ) Mining
( ) Irrigation Agriculture () Commercial .
( ) Wildlife and Fish 00 Other Environmental Monitoring
I EEEEEEEEEEEEEEEENAREEAEEREEEEEEEEREEERES R EEESR EEEENEEEEERREREERERERESSRESR,.]
DOMESTIC/MUNICIPAL:
Number of People: Number of Homes: Others:
TYPE OF LIVESTOCK: ( ) Horses No: ( ) Goats No:
( ) Cattle No: ( ) Sheep No:
( ) Other: () Ne:
TYPE OF CROPS: ( ) Row (e.g., corn) Acres
( ) Forage-Hay-Pasture Acres
( ) Small Grains Acres
( ) Horticulture (e.g., Fruits & Vegetables) Acres
TYPE OF WILDLIFE:; ( ) Fish No: ( ) Small Game No:
( )Large Game No: ( ) Birds No:
( ) Others No:

IF WATER IS USED FOR INDUSTRIAL OR MINING PURPOSES, ATTACH WATER SUPPLY PLAN
DESCRIBING SOURCE AND METHODS OF DIVERSION, CONVEYANCE AND USES.

SEASON OF MAXIMUM USE: 00 Spring 00 Summer 0 Fall 00 Winter
MAXIMUM RATE OF USE: 1 00 GPM () CFS

EXPECTED DATE WATER USAGE TO BEGIN: Upon Approval of Permit

EXPECTED VOLUME OF WATER TO BE USED: act (<50 peryear gallons)
METHOD OF WATER DIVERSION: ( ) Instream Pump ( ) Gate or Gravity Flow

00 Other: None

METHOD QF WATER CONVEYANCE: () Ditch ()Canal  ()Pipeline () Truck
00 Other: Sample Bottle

ATTACH AN 8 14" X 11" MAP SHOWING EXACT LOCATION OF IDENTIFIED WATER SOURCE AND
SCENARIO/ LOCATION OF WHERE WATER IS TO BE USED.,

RETURN FLOW OR DISCHARGE

AMOUNT OF WATER: METHOD: ( ) Direct
()GPM ()CFES ()GPD ( ) Indirect
( ) Imjection
IS DISCHARGE TREATED ()YES ()YNO
IS QUALITY AFFECTED ()YES ()NO IS TEMPERATURE AFFECTED ( )YES ()NO
FEDERAL/UIC PERMIT: NPDES PERMIT NUMBER:




CONDITIONS

Purpose of definition “Department” means the Navajo Nation Department of Water Resources and
“Permittee” means entity, company, water user and its successors.

Permittee agrees to comply with the terms and conditions of the Water Use Permit and the Navajo
Nation Water Code. Permittee understands and agrees that failure to comply with the permit shall
result in forfeiture of this permit.

This permit may be revoked if:

A. Permittee is not in compliance with any conditions set forth in this permit.

B. Permittee is in violation of any provision of the Navajo Nation Water Code.

C. Insufficient water supplies are present for whatever reason or term.

D. For any other due cause as a result of negative findings from investigation that is

performed by both department and permittee.

Permit is valid only for the term specified and shall expire at the end of the term or at the
completion of the proposed project or required water usage, which ever comes first. It is agreed
between the parties, that in the event the Permittee needs less than 50 gallons
of water for the above referenced projects, Permittee’s rights to obtain water will be limited to such
amount. Permittee does not have authority to transfer, convey, or allocate the water subject to this
permit to any third party or for any other project not specified herein. It is further agreed between
the parties that this permit does not give the Permittee the right to haul water for hire on the Navajo
Reservation, or on land subject to the jurisdiction of the Navajo Nation.

Permittee agrees to pay for the water used at the rate of $2.70 per 1,000 gallons. Permittee will be
invoiced based on truck tickets, transportation invoices, meter readings, etc., which are to be
submitted to the Water Code Administration each month. Payment must be made by Permittee
within ten working days of receipt of the invoice.

Permittee agrees to submit meter readings or other evidence showing the quantity of water
withdrawn pursuant to this permit to the Water Code Administrator on a monthly basis.

Any breach of this permit or any failure to pay in full for the water used by due date will be a
breach of this permit and the Navajo Nation may terminate this permit upon any breach by giving
the Permittee notice of such termination in writing not less than ten (10) days prior to the effective
date of termination, provided that if, Permittee remedies any such breach within said ten (10) days
period, the permit will remain in effect. Said notice shall state the grounds upon which the
termination is being made. It will be a breach of this permit and grounds for termination thereof, if
Permittee obtains, or attempts to obtain any other water from any source within the jurisdiction of
the Navajo Nation other than the source or sources permitted in this permit.

Permittee agrees to obtain a Water Use Permit for each place of withdrawal of water in conjunction
with the place of use prior to making use of such source.

Permittee agrees to hold harmless and indemnify the Navajo Nation against any and all losses,
costs, damages, claims, expenses or other liability whatsoever, rising out of, or connected with
Permittee’s services under this permit including but not limited to, any accident or injury to person

or property.



10.

11.

12.

13.

14.

15.

16.

All disputes arising from the subject matter of this permit or the performance thereof will be settled
in the Navajo Nation Courts and under the laws of the Navajo Nation. Nothing herein shall be
construed as a waiver of the sovereign immunity of the Navajo Nation, pursuant to 1 N.T.C. §351 et

seq.

Permittee agrees to maintain the immediate area in a safe and sanitary manner, free of unnecessary
debris.

Authorization granted under this permit is only for the stated use of the indicated water source
location. Permittee is responsible for obtaining any applicable permit from the appropriate
department/agency that may be required for the proposed work.

If permittee hires sub-contractors to haul water covered by Water Use Permit, Permittee must notify
the Navajo Water Code Administration of sub-contractors in writing.

In case of a Tribal Well, no more than two-thirds of the water in the water tank will be withdrawn.
Before further withdrawals are to be made from a water tank, the water level in the tank must be
allowed to rise back to the original level.

It is agreed that the Department of Water Resources reserves the right to limit the quantity of water
that can be taken under this permit to the above stated amount or less, to limit or restrict the sources
of the Navajo Nation and in the best interests of the Navajo Nation. Such limitation will be
imposed at the discretion of the Director, Department of Water Resources.

Permittee agrees to allow reasonable entry upon their premises by Navajo Nation Employees
engaged in the administration of this permit.

Permittee’s Signatu/re/,_ ey L 4«5 Date_% — L/ R/

= OFFICIAL USE ONLY
Recommendation: ( ) Yes ( ) No Date
Water Code Administrator
()Yes ()No Date
Technical Reviewer
Approved/Disapproved: Date
Director, Department of Water Resources
If Disapproved State Reasons:

Revised 04/16/97



WATER USE PERMIT; INFORMATION SHEET

GENERAL;

The Navajo Nation Water Code provides for the management of present water use, future water resource development and ensures that water
quality is not impaired. It is the intent of the Navajo Nation to exercise its authority over the water resources in Navajo Indian Country to the
fullest extent permitted under the laws of the Navajo Nation of the United States. Any persons or entities to use or take other actions affecting
Navajo Nation water resources should become familiar with the Navajo Nation Water code. Coples of the Navajo Nation Water Code are
available for $2.50 each from the Navajo Water Code Administration.

WATER USE PERMIT:

The Navajo Nation Water Code requires all persons within the territorial jurisdiction of the Navajo Nation, as defined in 7 N.T.C. subchapter
254, desiring to initiate new use or activity which has the potential to affect waters of the Navajo Nation, to file a Water Use Permit. This
includes all surface and ground waters. The purpose of the Water Use Permit is to provide the Navajo Nation with the means to develop,
manage, and preserve the water resources of the Navajo Nation.

A Water Use Permit constitutes nothing more than Navajo Nation permission to use the water or conduct an activity which may affect waters
within the territorial jurisdiction of the Navajo Nation, subject to the terms and conditions of the permit. No Water Use Permit issued should be
construed as creating or recognizing any right other than Navajo Nation permission to use water or conduct the activity indicated in the permit.

A Water Use Permit form may be obtained from the Water Code Administration, Department of Water Resources, P.O. Box 678, Fort
Defiance, Arizona 86504, or by calling (520) 729-4130/4132.

Any person (3) having agsy questions or needing aid in filing or filling out a Water Use Permit form should contact the Water Code

WUP NO. Do not fill in, Office Use Only.

VALIDFROM____ to_ Do not fill in, Office Use Only.

APPLICANT Name of individual (last name first), chapter, commercial or company applicant.
ADDRESS Current mailing address.

CONTACT PERSON Fill in if different from applicant.

TELEPHONE NO. Current telephone number (if available)

WATER USE PERMIT RECEIVED,
$25.00 FILING FEE RECEIVED
AND PERMIT COMPLETED

WATER SQURCE

CHAPTER

STATE/COUNTY
GRAZING DISTRICT

LOCATION

LAND STATUS

Do not fill in, Office Use Only.
Do not fill in, Office Use Oanly.
LIN E ACCOMP, THE PERM

If application is for use of diversion of water, check description of the
source ofr sources from which water is or will be diverted or withdrawn and fill in rame or
number, if available.

If application is for construction of retention or diversion structure, check appropriate box
and include project name or number. Check OTHER for classification other than those

specified.

If application is for construction, conversion, or use of an injection well, provide both
company designator e.g., COMPANY #XX-XX and APl number, if available.

Fill in chapter name, CHAPTER CODE will be completed in the office.

Check appropriate STATE and COUNTY.
Fill in appropriate GRAZING DISTRICT (if known).

Provide the location of the source of water either by UTM
coordinates or township, range, section (if none of these are available attach USGS
topographic map with location indicated). Include a 8 /4" x [ [" topographical map showing
project and water source location.

Check current land status.



WATERSHED NAME Fill in, if applicable.
USGS WATERSHED CODE NO. Fill in, if applicable.

WATER USE Check appropriate Primary use; check Other, if no primary
use is applicable. Fill in description of how water is or will be applied or consumed (TYPE
OF LIVESTOCK, NUMBER OF PEOPLE, NUMBER OF HOMES, TYPE OF CROPS,
ACRES, TYPE OF WILDLIFE).

IF WATER [S USED FOR Please attach Water Supply Plan describing source and methods or diversions,
INDUSTRIAL OR MINING PURPOSES conveyance and uses.
SEASON OF MAXIMUM USE Check appropriate season, if peak seasons are anticipated. This is for determination of
availability for requested season.
SPRING March 21 - June 20 SUMMER June 21 - September 21
FALL September 22 - December 21 WINTER December 02 - March 20
MAXIMUM RATE OF USE Indicate maximum number of gallons/minute or cubic feet/second of water to be used.
DA FOR TO BE Enter date water use or uses began or will begin (bests reasonable
estimate)
EXPE OF W, us Total gallons/acre feet of water to be used for the year.
METHOD OF WATER DIVERSION Check description of the method of diversion.
METHOD OF WATER CONVEYANCE Check description of method of conveyance.

ATTACH LEGAL DESCRIPTION OF LOCATION WHERE WATER IS TO BE USED
(If such is readily available, and other descriptions reasonably describing the point or points
of diversion, withdrawal or impoundment).

RETURN FLOW DISCHARGE If permitted activity will result in discharge to stream, wash, canal, impoundment,
injection well, or any other receiving zone whether point source, non-point source, or by
injection, complete applicable portions of these section.

AMOUNT OF WATER Indicate rate of discharge.

METHOD Check direct - if point source.
Check indirect - if non-point source.
Check injection - if injection well.

IS DISCHARGE TREATED Check whether quality effluent is treated prior to discharge and attach
description of treatment process.

IS QUALITY AFFECTED Check whether quality of water is affected and attach description.

IS TEMPERATURE AFFECTED Check whether temperature of water is affected and attach description.

FEDERAL/UIC PERMIT Fill in Federal/UIC permit number (if injection wells).

PPL) I If individual - signature of applicant
If corporation - signature of responsible Corporation Officer or authorized manager
If publicagency - Executive Officer having significant supervisory responsibility for
operation.
RECOMMENDATION Do not fill in, Office Use Only.
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00020-00235
BHP Billiten

Accounts Payable Department
P.0.Box 155 oM
Frultland, NM 87416

&84 bhpvitiiton

Check No. 0000138905
Check Date 08/156/2012
NAVAJO DEPARTMENT OF WATER RESOURCE Check Amount $250.00
P.Q0. BOX 678 Vendor No. 0004006051
FORT DEFIANCE, AZ 86504-0678
Ph: 505-%598-4260
Email: NMC.Accounts.Payable@bhpbilliton.com
Date Invoice No / Description Gross Amount Discount Amount Amount
07/23/2012 | WATER USE PERMIT $250,00 $250.00
TOTAL $250.00
1 PLEASE FOLO ON PERFORATION AND DETACH HERE 1} PAGE T/T
VERIFY THE AUTHENTICITY OF THIS MULTI-TONE SECURITY DOCUMENT. il CHECK BACKGROUND AREA CHANGES COLOR GRADUALLY FROM TOP TO BOTTOM
=g . T
It bhpbilliton Accounts Payable Department AUGUST 301215
P.O: Box 155
Fruitland, NM 87416
TO THE ORDER OF gAgAJgOEEE¢§mENT OF WATER RESOURCE l T __"'_*****’i**‘gS0.00***
FORT DEFIANCE, AZ 86504-0678 VOID AFTER 90 DAYS

PAY EXACTLY  *+TWO HUNDRED FIFTY AND NO/100 DOLLARS**

v

[ —
.~ Bank of America i
Atlanta, Dekalb County, GA g

AUTHORIZED SIGNATURE

0000 38505 wOEBLLL2788n: 32957888482




UNITED STATES DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS
RIGHT-OF-WAY APPLICATION

LANDOWNER NAME: Navajo Nation ALLOTMENT NUMBER:N/A Tribal Trust
LEGAL DESCRIPTION: See Attached Exhibits

COMES NOW THE APPLICANT BHP Navajo Coal Company of
this 11day of February , 20 13, who whereby petition(s) the Bureau of Indian Affairs and respectfully files
under the terms and provisions of the Act of February 5, 1948 (62 Stat. 17; 25 USC 323-328), and Departmental
Regulations 25 CFR 169, an application of a 20 vear (term of years) right-of-way for the following
purposes and reasons: To install and monitor environmental equipment

Across the following described restricted land (easement description):
Multiple Areas 0.18527

Said right-of-way to be NA ftlength, _NA ft width, and @€X€ _ in size (or area), as shown on attached map
of definite location, attached hereto, and made a part hereof.

SAID APPLICANT UNDERSTANDS AND EXPRESSLY AGREES TO THE FOLLOWING STIPULATIONS:
1. To construct and maintain the right-of-way in a workmanlike manner.

2. To pay all damages and compensation, in addition to the deposit made pursuant to 169.4, determined by the
Secretary to be due the landowners and authorized users and occupants of the land due to the survey,
granting, construction and maintenance of the right-of-way.

3. To indemnify the landowners and authorized users and occupants against any liability for loss of life, personal
injury and property damage arising from the construction, maintenance, occupancy or use of the lands by the
applicant, his employees, contractors and their employees, or subcontractors and their employees.

4. To restore the lands as nearly as may be possible to their original condition upon the completion of
construction, to the extent compatible with the purpose for which the right-of-way was granted.

5. To clear and keep clear the lands within the right-of-way to the extent compatible with the purpose of the right-
of-way; and dispose of all vegetative and other material cut, uprooted or otherwise accumulated during
construction and maintenance of the project.

6. To take soil and resources conservation protection measures, including weed control, on the land covered by
the right-of-way.

7. To do everything reasonable within its power to prevent and suppress fires on or near the lands to be occupied
under the right-of-way.

8. To build and repair such roads, fences and trails as may be destroyed or injured by construction work and to
build and maintain necessary and suitable crossings for all roads and trails that intersect the works
constructed, maintained, or operated under the right-of-way.

9. That upon revocation or termination of the right-of-way, the applicant shall, so far as in reasonably possible,
restore the land to its original condition. The determination of "reasonably possible” is subject to Secretary's
approval.

10. To at all times keep the Secretary informed of its address, and in case of corporaticns, of the address of its
principal place of business and the names and addresses of its principal officers.

11. That the applicant will not interfere with the use of the lands by or under the authority of the landowners for any
purpose not inconsistent with the primary purpose for which the right-of-way is granted.






12. During the term of this Grant of Easement, if any previously unidentified cultural resources are discovered
within the easement area, work should be halted immediately and the BIA and/or Tribal Contractor should be
contacted immediately.

THE APPLICANT FURTHER STIPULATES AND EXPRESSLY AGREES AS FOLLOWS:

To conform and to abide by all applicable requirements with respect to the right-of-way herein applied for. The
applicant agrees to conform to and abide by the rules, regulations, and requirements contained in the Code of Federal
Regulations, Title 25 Indians, Part 169, as amended, and by reference includes such rules, regulations and
requirements as a part of this application to the same effect as if the same were herein set out in full.

DATE 2/11/2013

<7
APPLICANT %( /;./L“T’C . N

Shavé/b Goeckner General Manager of BHP Navajo Coal Company
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BHP Navalo Coal Company bhpbllllton

resourcing the future

BHP Bifiiton Limited
BHPB?:MO_,C‘,MI Company
PO m
October 24, 2013 16 Miles South of Fruisand on CR 8675
Fruidand, New Mexico %7416 USA
Tel »1 505 508 4200 Fax +1 505 568 5381
. . bhpbilitan.com
Harrilene Yazzie

Bureau of Indian Affairs

Division of Environmental, Cultural and Safety Management
P.O. Box 1060

Gallup, NM 87305-10170

Re: Categorical Exclusion Request for BHP Navajo Coal Company {(BNCC) Right-of-Way
application to Install and monltor environmental equipment

Dear Ms. Yazzle,

This Istter requests that the Bureau of Indlan Affairs (BIA) issue a Categorical Exclusion for approval of
the Right-of-Way (ROW) application by BHP Navajo Coal Company (BNCC) submitted to BIA on
February 11, 2013. The purpose of the ROW application is to allow BNCC to gain access to areas
upstream and downstream of the Navajo Mine lease to install equipment to monitor surface and
groundwater quantity and quality along the Chinde Arroyo. The proposed activities Include Insiallation of
groundwater monitoring wells and environmental data collection activities in existing and proposed
ROW near Navajo Mine.

One monitoring well (CA-1) would be installed upstream of the mine lease along the Chinde Arroyo
within the existing BIA Roads Project N3005 Right-of-Way. The surface water monitoring station is
located on the BIA Roads Project N3005 culvert for the Chinde Arroyo, and this location has a current
Revocable Use Permit (RUP-SR-01-98) that will expire in 2018. The other groundwater monitoring well
{CA-6) would be located downstream of the mine along the Chinde Arroyo. An existing oit and gas road
will be used for access. BNCC has submitted Water Use Permits for both CA-1 and CA-6 to the Navajo
Nation. The ROW application includes detailed information about the proposed action as well as resuits
from a Biological Evaluation (BE) completed by Ecosphere Environmental Services (Ecosphere) and a
Class lll cuitural survey completed by Woods Canyon Archaeological Services.

The proposed activities conform to the BIA's categorical exclusion criteria outlined in 516 DM 10.5 for
“establishment of non-disturbance environmental quality monitoring programs and field monitoring
stations including testing services.” Attachment 1 includes a completed Exception Checklist for BIA
Categoncal Exclusions for the proposed action using the descriptions, maps and survey data included
in the ROW application.

A member of 19 BHP B liilon Goup, whech is headquariered i~ Australia
Registered Office. 180 Lonsdale Sireel, Melboume, Viciora 3000, Ausiral a
ABN 46004 025 aT?



If you require additional data to consider this Categorical Exclusiqn request, please contact Vivle
Melendez at 505-598-3284. Thank you for your altention to this matter.

Sincerely,

A —

Steven Perkins
Environmental Superintendent, Permitting and Technical Services



Durango, CO

< d) Ecosphere Pagosa s%ﬂ:gigg

Environmental Services Farmington, NM

Attachment 1

CATEGORICAL EXCLUSION EXCEPTION REVIEW (CEER) CHECKLIST
Project: BNCC ROW Application February 11, 2013 Date: October 23, 2013
See Figures 1 and 2 for project location maps.
Letter and Text of category (BIA - 516 DM 10.5; DOI - 43 CFR46-210)
Evaluation of Extraordinary Circumstances (43 CFR 46.215):
1. This action would have significant impacts on public health or safety. @ YES
The proposed action would have no adverse effects on public health or safety.

2. This action would have significant impacts on: natural resources & unique geographical features as
historic or cultural resources; park, recreation or refuge lands; wilderness areas; wild & scenic rivers;
national natural landmarks; sole or prime drinking water aquifers; prime farmlands wetlands;
floodplains; national monuments; migratory birds; and other ecologically significant areas. @ YES

This action would not have significant impacts on: natural resources & unique geographical features as
historic or cultural resources; park, recreation or refuge lands; wilderness areas; wild & scenic rivers;
national natural landmarks; sole or prime drinking water aquifers; prime farmiands wetlands;
floodplains; national monuments; migratory birds; and other ecologically significant areas because these
features are not present in the project area.

3. This action would have highly controversial environmental effects or unresolved conflicts
concerning alternate uses of available resources. @ YES

No controversial environmental effects or unresolved conflicts concerning use of the resources for water
monitoring are expected. A water use permit has been applied for and granted for these wells and the
water used in groundwater quality monitoring.

4. This action would have highly uncertain environmental effects or involve unique or unknown
environmental risk. l@ YES

No uncertain environmental effects are expected because the proposed action would be located within a
“Low Sensitivity Wildlife Resources” (Area 3), as identified by the Navajo Nation Department of Fish and
Wildlife (NNDFW) and described in the Biological Resources Land Clearance Policies and Procedures,
approved September 10, 2008. Area 3 has a low, fragmented concentration of species of concern.
Furthermore, on December 5, 2012, Ecosphere conducted a Threatened, Endangered and Sensitive (TES)
species survey of the proposed project area to determine environmental effects. Additionally, the
environmental effects and risks associated with the installation and use of monitoring equipment are
well understood, and standard protocols will be followed to manage these effects and risks.

5. This action will establish a precedent for future actions. @ YES

776 E. 2nd Avenue ¢ Durango, CO 81301 « Phone: (970) 382-7256 « Fax: (970) 382-7259
www.ecosphere-services.com
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No precedent would be set for future actions because the BIA includes the “establishment of non-

disturbance environmental quality monitoring programs and field monitoring stations including testing
services” as in the proposed action on the list of activities eligible for issuance of Categorical
Exclusions.

6. This action is related to other actions with individually insignificant but cumulatively significant
environmental effects. @ YES

The proposed environmental data gathering and monitoring activities are not related to other actions
with individually insignificant effects. In the BE Ecosphere staff find that the potential future
development in the project area is expected to be minimal given the constraints of land status and the
level of existing development. The proposed action would have low cumulative impacts on ferruginous
hawk, golden eagle, and kit fox Navajo Nation species of significance. The proposed action would not
contribute significantly to the regional loss or degradation of biological resources due to the limited size
and location of the proposed action. The proposed action would have no cumulative effects to federally
listed threatened, endangered, or candidate species.

7. This action will have significant impacts on properties listed or eligible for listing in the National
Register of Historic Places. YES

The Class Il cultural resource survey (Summary included in Figure 3 below) found that the proposed
action would have no effect on historic properties with the following conditions:

1) Site NM-H-21-215 boundary will be flagged by a qualified archaeologist prior to ground disturbing
activities.

2) Site NM-H-21-215 will be avoided by all construction activities by a minimum of 50 feet.

8. This action will have significant impacts on a species listed or proposed to be listed as endangered
or threatened, or Critical Habitat of these. YES

On December 5, 2012, Ecosphere conducted a TES survey of the proposed project areas under NNDFW
Special Permit #706. The purpose of the BE is to adhere to the Endangered Species Act of 1973 (ESA), as
amended, and the Navajo Nation code requirement for species of concern (17 NNC 507) administered by
the Navajo Nation Natural Heritage Program (NNHP).

Given the lack of suitable habitat in the project area, a determination of no effect is expected for all 11 of
the federally listed species with potential to occur in San Juan County, New Mexico. Impacts to NESL
listed species are not expected to result in a loss of species viability range-wide.

9. This action violates federal, state, local, or tribal law or requirements imposed for protection of the
environment. @ YES

The proposed activities do not violate any environmental protection requirements. The proposed action
includes mitigation measures to minimize impacts to wildlife and cultural resources.

10. This action will have a disproportionately high and adverse effect on low income or minority
populations. @ YES

776 E. 2nd Avenue » Durango, CO 81301 « Phone: (970) 382-7256 = Fax: (970) 382-7259
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There would be no adverse impact to low income or minority populations from the proposed activities.

11. This action will limit access to, and ceremonial use of, Indian sacred sites on federal lands, by
Indian religious practitioners, and/or adversely affect the physical integrity of such sites. @ YES

The proposed action would not limit access or adversely affect Indian sacred sites on federal lands.

12. This action will contribute to the introduction, continued existence, or spread of noxious weeds or
non-native invasive species known to occur in the area, or may promote the introduction, growth, or
expansion of the range of such species. @ YES

The proposed activities are not expected to contribute to the spread or introduction of noxious weeds or
non-native invasive species. No noxious weed species listed by the BIA Navajo Region were observed in
the proposed project locations during the biological survey. BNCC is committed to the control and
eradication of such. In addition, regular maintenance activities by BNCC would include control of weedy
and invasive weed species that may become established within the project areas.

Name and Title of person preparing this checklist

Carolyn Dunmire, Senior Project Manager Ecosphere Environmental Services Date: October 23, 2013

Concur: Date:

Regional Archeologist

Concur:

Other Environmental Professional Date:

Concur: Date:

Regional/Agency/OFMC NEPA Reviewer

Approve: Date:
Regional Director/Agency Superintendent/
OFMC Official

NOTES:

776 E. 2nd Avenue * Durango, CO 81301 « Phone: (870) 382-7256 » Fax: (970) 382-7259
www. ecosphere-services.com
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Figure 1 CA-1 Groundwater Monitoring Well Location
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Figure 2. CA-6 Groundwater Monitoring Well Location
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Figure 3. Cultural Survey Summary

CurLrvnaL Resovnces CompPLiANCE Fonm
THE NAVAJO NATION
HISTORIC PRESERVATION DEPARTMENT

PO BOX 4950
WINDOW ROCK, ARIZONA 86515

ROUTE FOV XD nnvep No. HPD-12-1049
¥ weac OTHER PROJECT NO.: WCAS 12-001

PROJECT NITLE Closs I Survey of Tent Wells CA-1 ond CA-6 for BHP Novajo Cool Compony, Navajo Reservetion Nenashnezod
Choprer, Shiprock Agency, Son Juon County, New Mexico

LEAD AGENCY: BIA/NR
SPONSOR: BHP Novojo Coal Cempaony, PO Box 1717, Frulland, New Moxico #7416
PROJECT DESCRIPTION: The proposed underigking will Involve the conitiuctiu uf tww woarrwater sampling locotions ing 20-h

by 20-f1. Ao o new 150-fi by 20 f wide rood will be used to occess CA-S. The civa of eflect 13 0.1 5-acre. Ground ditlurbance will
be intensive and extentive with the vie of heavy eqiipment.

LAND STATUS: Navajo Tribol Trust

CHAPTER: Nenohnezod

LOCATION: T.28N, R ¥5W ~ Sec. 29; T.28N, R.16W - Sec. 14; Kirtlond S\ ond Frunlond Guodrangles, Son Juan County, Now
Mexico NMPM

PROJECT ARCHAEOLOGIST: Bryan Shonks
NAVAJO ANTIQUITIES PERMIT NO.  B12773

DATYE INSPECTED: 12/04,12
DATE OF REPORT: 12,2012
DTAL ACREAGE INSPECTED: 3.2- oc

METHOD OF INVESTICATION: Clas: il padestrion invenlory with fronsects spaced 15 m. opart.

UST OF CULTURAL RESOURCES FOUND- (1) Site (NM-H-21-215)
LIST OF EUGIBLE PROPERTIES (1) Sire (NM-H-21-215)
LIST OF NON-EUGIBLE PROPERTIES: None

UST OF ARCHAEOLOGICAL RESOURCES: (1) She (NM-H-21-2135)

EFFECT/CONDITIONS OF COMPFLIANCE: Mo historic properties affected with the following condifions:

Sie NM-H-21-215:
1. Site boundary will be flogged by o quulified orchaeologist prior to ground disturbing activitier.
2. Site will be aveided by all construction octivifies by o minimum of 50-f.

In the even! of o discovery [“discovery” means ony previously unidentified or Incorrectly ldentilisd cultural resources including but not
limited 10 archosological deposits, humon remalns, of locations reporiedly asociated with Native Amaricon religious /troditional beliefs
or proctices], ofl operations In the immediate vidhnity of the dkcovery must cease, and the Navojo Nation Historic Preservation
Department must be notilied ot (928) 871-7147.

FORM PREPARED BY: Tamara Billie
FINAUZED: Jonvary 14, 2013

::::tj ::o:mmdod ves @ nNo @ W M / A /3

Conditions: Yes m No____ n S. Downer, Novoio Nation
Historic Preservation Officer
\
| <5\ b
MNovejo Region Approval: Yes . No et N (6 .
'BA-Regional Director te

i 12403

776 E. 2nd Avenue = Durango, CO 81301  Phone: (970) 382-7256 « Fax: (970) 382-7259
www.ecosphere-services.com
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IN REFLY REFER T

Uniced States Deparmment of the Interior

BUREAL OF INDLWN AFFALRS
Navaio Arey i
P{Q Box 1050
n. New Mexizo N7303-1060
3 CQIR4R —_—
ARES/542 \

ENVIRONMENTAL QUALITY

FEB 0% 1938

Mr I Grepg Wartz
[vdralogist, Navaj Mine
BHP Navajo Caai Company
PO Box 1717

Frumland. New Mexico §71160 ENGA. ;:‘, 335,55

Dear Mr Wanz

vrea Real Estate Servaces has compicted the reszew of 2n applicanion tor a Revocable Uise Pornut across
Navaro Tohal Trost fands withie the caro Ldsan froeaten Proect (NILIP)Y, W mseall surface water
montonne staton within BlA Roads IJ ajeet Noo N30T exasting rsht-nf=way, located in the NEY ol
Secton 29 Townstup 28 Nork Range TS West NN San Juan Caumty, New Mesico

Ihe appheaton v an ineompicie gackaee wnd lacks the wllowing decuments:

[ Application for the revoeable use permil addressed 1o Navago Area Director. Permit application
should cescribe the project. purpose. term desired, aeneral focation and lund status. approximate
acres imvolved. existing or new acaess o the site and other pertinent information.

; Offer of annual rema! for use of land. Submit cepies of all payments made
to the Navaju Natton  Once we receive the appraisal report. we will request for an opinion
throueh our Arez Apprasc

Environmenta’ Assessment (EA) and FONSI - EA was not part of the application package We
will require an EA. for the project size since BHP s considered a5 a Third | "any. You may he
able 1o get & catorgedl exclusion if there's an exiszing .\ that was prepared for the BIA Roads,
Project No N3COS. You mev contact their office and request if the company can use their
existing EA  Enclesad is a farm for "Categuorical Exciusion™ to 1l out and send it directly Lo
Arez Environmental Qualiry Services a: same above acdress. zttenon 1o Mr. Leonard Rabhins
You van contact Mr. Robbins direcily ar (3035) 863-8287

L

4 Survey Plaz - We will require a legal survey by 2 cerulied land surveyor due to the term of
rwenty (20) vears. The 1 map sheuld Fzve metes anc beunds description. able to scale Map
should show the permit site. Zefinite incanen. stractures and utilities, highway right-of-way
drawing(s), etc.. proposed zccess for ingress and egress 2ad accurare as possibie.



% BHP

Environmental Quaiity
Deparonent

New Mexica Opsrations

BHP World Minerais s’

Apni 1%, 1997

Howard Draper

Lhiviswon of Natural Pesources
Project Review Secticn

.0 Box 9000

wingow Rock, AZ BES1S

3ear Mr. Draper.

The purrose of this letter @ 16 reauest that right 62 aczess oe srovided ca RHP Mavaio Mine @ install aad operate o
seiczlIC ONNonny sen oft i Chinde Wash winin a 31A rueas nast of wav casement. The stauen will be
usey to collect zerennric miormauon chamcienaing surface waier Mows. The proposea locion s adjacent to the
MAP! lease hold but within the 31A Roads Divisica right of wayv easement of 75 fzer rrom the centerline of the
roud. The stte will be u NAPIZNIIP 2re BHP cooperanve surface water montonae, iucation tnstllfed and operated

by BHP.
This ienter contains the spectfc mformalion canceming the surlace water monitering piojedt nctuding:

. l.etter of application . deseribng e O e of project. 22nemi lozauun.. 2 legal descripuan of the location and
detailed scope of acuviaes s Alachment 1)

2. A compieted Revocudle Use Perrit filled cut in mipiicare rAtachment 20,
3. Site locanon map cemifiey &y a Stite of New Mexize serufied survever rAtchment 3), —
! Uenccpwuet desiens ol the croposea tranen {Anscnmen: 41

i Buteau of Inaman ATars Sranch of Reaas Right of Wav approvaf lemer mam the ageney Road Enzineer.
Farmugion, NM and Area Xoaag Engineer. and Area Directer, Galiup, NM (Anachment 3),

6. A lerter of concurrencs ang unaersianding Tem NAPINIIP (Atachmencd),

hel

Eavironmenal Assessmernt survey and clesrancs t Aqachment 77,
B Archeclogical survey ana cleararce survev, (Ataciment 81 and

9. Processing fre of 8300 22¢ea on the aceiiczuon being approved without tiefa clearance sitz visits. Based on
site being rocared within 1he BlA reag way vasemen:t t Asachmen: 9

Eqpyonmertz Cramy Cooarver!, Aew Meocs Ooeetors. Navao Mre, ew Mewco Onersooms E-Maid aoctieds;
WUNZ g e9g IRaNC COmay,
BHP Wond Mnerms & 2 Cvson of BHS MNaas. wram & 3 Susmess Goous o Tr4 Broksa il Frognewry Cornpany Limeted
Taisonone. 1505) 598-3353 Facssrme: (505) 525 W81




% BHP

Environmental Quality

Oeparmmment
New Mexico Operations
BHP World Minerais

Apni 25, 1997

Howard Draper

[vision of Natmrai Rescurces
Project Review Seetion

1.0. Box Y600

Window Rack, AZ BES 1S

$cur Mz, Draper.

The purpose of this letter 15 10 request that rirht of access De provided to BHP Navajo Mine o install and operate a
et nic momioring smten o Ue Chinge Wasa wimm a 31A roads ekt ol way easemnent, The station will he
used tu colleet scieaunic miormaien chazzelenzng suacs water Hlows  he proposca location 15 adjacent o the
NAPI lease hold but withi the BIA Roaas Divisien rieght of way ecasement of 75 feet rmom the centerline of the
rvad. The site wiil be a NAPURIIP and BHP cooperzuve swrface water mennenng locatnon mstalled and operated
hy BHP.

This fetter contiins the <pegific intarmation Concesnitie e surtace waler monaonng project ncluding:

ol projes:. seneral locauen.. o lesal deseription of the focation and

I Letter of azphicanon | cescrizine
detasled scope of actvines LAlACne:

2. A completea Revecae!s Use Pernu filled aur in miplicate (Amacomen: 1),
3. Site location map camfed pv a Stare of New Mex:co cerniied survevor (Amachment 3,

t o Conceptual designs al'the sroposel sleuon 1 ARJCImeERt 25,

A3

5. Bureou ot Indian Affzirs Brenen of Rozae digat of Way approval [ener fram e Agency Road Logmeer,
Farmington, NM ana Area Roaa Zaguieer. 2nd Area Direcior, Gallup, NM jAnacnment 3},

6. A letter of concurrenes and wndersianaing wom NAPLN(P { Anacoment 6),
Eavironmental Assessment sumey ana c.zarancs (Alachment 71,

8. Archeulogical survey and cirarance sarvey, (Alacament 8), and

[Fe}

f $300 tased ¢n the 20pncanon being approved withour field cirarance site visits. Bascd on
site heing focated within the 31A roud »av easement { Attachmzir 9.

Emaronmenal Cuasy Desargmert hew beooo Docranons. Navao Moo tiew Moo Uverstns E-44ad address.
wuanz Srev G bac. comau
BHP Waorkd Mineas © 3 Urrsion of BRT Mneram. wisen 3 3 dusewsss Grous ot The Bmeen rill Prooretany Campanry Lmded
i gSepncne 505 5383355 Facxmme. (535 533- 161
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intsrdlscislinary  analysis and

The document preparer may make a drat:t anviranmental asgsessmenc
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A oYves” Lo anry $I Tne 2pnCVE ENCepTions will C[RQULI? UN3T @
ZA be prepares.
NEPA Action ~- ~ JZ ZA

Preaparer’s Name ond Title: -

Arca Archeclogist concurrence with ate . =

Concur: el w o Jete: __

Arca DYrector/Superantengenc
Cancar: N _ r B Date:
Agerncy/Arne Lffice Environmental
Coordinater
BIAM Relcase Nc. 9303
2 2/22;82

9/24/93
Replaces 30 BIAM, Supp. I, date
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THE NAVAJO NATION

ENVIRONMENTAL PROTECTION AGENCY

OFFICE OF EXECUTIVE DIRECTOR/ADMINISTRATION

OFFICE OF ENVIRONMENTAL REVIEW

PO BOX 339 WINDOW ROCK ARIZONA 86515 Office: 928/871-7188 Fax: 928/871-7996

Website: www.navajonationepa.org

MEM ORA NDUM

TO: Howard Draper, Program & Project Specialist
Project Review Office
Navajo Land Department
Division of Natural Resources

FROM: %

ertaWhitehorse—Larsen, Sentor Environmental Specialist
Office of Environmental Review

Office of the Executive Director/ Administration
NNEPA

— DATE: March 4,2015
SUBJECT: 164 EOR 000402 RUP to BHP 2 Monitoring Wells

The Navajo Nation Environmental Protection Agency (NNEPA) reviewed! and recommends
conditional approval for the proposed two (2) groundwater monitoring wells [CA-1 and CA-6] and
to extend the access of an existing surface water station. BHP Navajo Coal Company (BNCC) also
known as Navajo Transitional Energy Company (NTEC) 1s proposing to install 2 groundwater
monitoring wells adjacent to the Chinde Arroyo (Chinde Wash) off the Navajo Mine Lease to meet
the requirements of BNCC’s Navajo Mine Permit. The proposed action will allow BNCC to install
the groundwater monitoring wells and collect quarterly groundwater samples for laboratory analysis.
The monitoring wells will have drive-point samplers and monitoring wells piezometers installed.
The No new disturbance 1s expected. An existing bladed road spurring from NR 3005 will be the
access to the site. A 50 x 150 foot area with a 20 foot buffer around the perimeter is requited to
install the CA-6 MW. The existing access road will be used to install the CA-6 MW.

Conditional approval is recommended for the proposed action based on the following:
1. Avoid any physical disturbance within the ordinary high water mark (OHW) of the Chinde
Wash. If any physical surface disturbance is required within the OHW, Clean Water Act
Section 401 and 404 permits will be required before construction activities commences.

1 Ecosphere Environmental Services. Categorical Exclusion Exception Review (CEER) Checklist BNCC ROW
Applicatin February 11 2013. October 2013.

164 EOR 00402 RUP to BHP Monitoring wells access road

Page 1 of 2

3/4/2015




If there are any questions, contact Rita Whitehorse-Latsen at 928/871-7188. Thank you.

Cc BHP Billiton New Mexico Coal, PO Box 561, Waterflow, New Mexico, 87421
NNEPA Administration; Departments; Programs

164 EOR 00402 RUP to BHP Monitoring wells access road
Page 2 of 2
3/4/2015



Document No. 000402 Date Issued: 08/23/2013

EXECUTIVE OFFICIAL REVIEW
2oP NTEC

Title of Document: e to BHP Monitor2grndwirs. Contact Name: DRAPER, HOWARD

“Program/Division: DIVISION OF NATURAL RESOURCES

Email: howarddraper@frontiernet.net Phone Number: 928-871-6447

[ ] Business Site Lease Sufficient Insufficient
1. Division: Date: |:| |:|
2. Office of the Controller: Date: |:| |:|
(only if Procurement Clearance is not issued within 30 days of the initiation of the E.O. review)
3. Office of the Attorney General: Date: |:| |:|

|:| Business and Industrial Development Financing, Veteran Loans, (i.e. Loan, Loan Guarantee and
Investment) or Delegation of Approving and/or Management Authority of Leasing transactions

1. Division: Date:
2. Office of the Attorney General: Date:

[ ] Fund Management Plan, Expenditure Plans, Carry Over Requests, Budget Modifications

1. Office of Management and Budget: Date:
2. Office of the Controller: Date:
3. Office of the Attorney General: Date:

[ ] Navajo Housing Authority Request for Release of Funds

1. NNEPA: Date:
2. Office of the Attorney General: Date:

[ ] Lease Purchase Agreements

1. Office of the Controller: Date:

(recommendation only)
2. Office of the Attorney General: Date:

[ ] Grant Applications

1. Office of Management and Budget: Date:
2. Office of the Controller: Date:
3. Office of the Attorney General: Date:

Ooo - =g o ogd e gl
ot -0 O Do ol

Five Management Plan of the Local Governance Act, Delegation of an Approving Authority from a Standing
[ | Committee, Local Ordinances (Local Government Units), or Plans of Operation/Division Policies Requiring
Committee Approval

1. Division: Date:
2. Office of the Attorney General: Date:

[ ] Relinquishment of Navajo Membership

1. Land Department: Date:
2. Elections: Date:
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3. Office of the Attorney General: | Date:

Pursuant to 2 N.N.C. § 164 and Executive Order Number 07-2013



[ | Land Withdrawal or Relinquishment for Commercial Purposes

Sufficient Insufficient

1. Division: Date: ] []
2. Office of the Attorney General: Date: ] Il
[ ] Land Withdrawals for Non-Commercial Purposes, General Land Leases and Resource Leases
1. NLD Date: ] L]
2. F&W Date: ] []
3. HPD Date: ] []
4. Minerals Date: [] ]
5. NNEPA /\ Date: ] ]
6. DNR fi Date: ] ]
7. DOJ _ : Date: ] []
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1. NLD 2% Date:aq’)@("‘f 13 M= ]
2. F&W _aTnDate: _8[ 24| X O
3. HPD Date: £ -~272-772, [l
4. Minerals Date: f/)ﬁ /3 (]
6.5, NNEPA Date: 344/ 205~ z ]
7 6. Office of the Attorney General: Date: $4 3 /S XN ]
8 <%, OPVP I/W Date: w&:‘_ ﬂ l:l
[ ] Oiland Gas Prospecting Permits, Drilling and Exploration Permits, Mining Permit, Mining Lease
1. Minerals Date: [] (]
2. OPVP Date: ] ]
3. NLD Date: ] (]
[ ] Assignment of Mineral Lease
1. Minerals Date: ] ]
2. DNR Date: ] (]
3. DOJ Date: ] (]

ROW (where there has been no delegation of authority to the Navajo Land Department to grant the Nation's

L] consent to a ROW)

1. NLD Date: ] ]
2. F&W Date: [ ]
3. HPD Date: [ L]
4. Minerals Date: w ]
5. NNEPA Date: ] (]
6. DNR Date: ] (]
7. DOJ Date: ] []
8. OPVP Date: ] ]
OTHER:
1, Date: [] (]
2. Date: ] ]
3. Date: ] ]
4. Date: ] ]
—> 5 Ofhte of Gontroller w i~ Date: 9“3 ] L]

Pursuant to 2 N.N.C. § 164 and Executive Order Number 07-2013
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