LEGISLATIVE SUMMARY SHEET
Tracking No. 0049 -0

DATE: February 12, 2020

TITLE OF RESOLUTION: AN ACTION RELATING TO RESOURCES AND
DEVELOPMENT COMMITTEE, NAABIK'IYATI" COMMITTEE AND THE NAVAJO
NATION COUNCIL; RESCINDING CO-47-12; RE-AFFIRMING CAP-11-11: AND
RESPECTFULLY REQUESTING THE UNITED STATES CONGRESS ENACT
LEGISLATION CONSISTENT WITH THE PRINCIPLES STATED IN CAP-11-11 AND
IHE EASTERN NAVAJO AGENCY LAND CONSOLIDATION GOALS OF THE
NAVAJO NATION

PURPOSE: The purpose of this proposed resolution is to Rescind CO-47-12: Re-Affirm
CAP-11-11, include three additional policies to the Eastern Navajo Agency consolidation
policies; and to ask the United States Congress to enact a federal resolution that will include
the policies stated in CAP-11-11 and the three additional policies. The three additional
policies are:

I, Adding an explicit request that Congress direct the Department of the Interior
to take Navajo Nation fee lands in the Eastern Navajo Agency into trust or restricted fee
status;

24 Authorizing a three-way exchange of New Mexico State trust lands in the
Eastern Navajo Agency among the Bureau of Land Management, the State of New Mexico,
and the Navajo Nation: and

3, Identifying specific Executive Order and other withdrawn federal lands to be
taken into trust or restricted fee status for the Navajo Nation by the Department of Interior.

This written summary does not address recommended amendments as may be provided by the standing
committees. The Office of Legislative Counsel requests each Council Delegate to review each proposed
resolution in detail.
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BE IT ENACTED:

Section One. Authority

§ 102 (C).

land issues. 2 N.N.C. § 500 (C).

Committee. 2 N.N.C. § 164 (A)(9).
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RELATING TO RESOURCES AND DEVELOPMENT COMMITTEL,
NAABIK' IYATI" COMMITTEE AND THE NAVAJO NATION COUNCIL;
RESCINDING CO-47-12; RE-AFFIRMING CAP-11-11; AND RESPECTFULLY
REQUESTING THE UNITED STATES CONGRESS ENACT LEGISLATION
CONSISTENT WITH THE PRINCIPLES STATED IN CAP-11-11 AND THE
EASTERN NAVAJO AGENCY LAND CONSOLIDATION GOALS OF THE

A. The Navajo Nation Council is the governing body of the Navajo Nation. 2 N.N.C.

B. The Navajo Nation Council established the Resources and Development Committee

as a Navajo Nation Council Standing Committee empowered with oversight over

C. The Navajo Nation Council established the Naabik’iyati” Committee as a Navajo
Nation Council Standing Committee. Proposed resolutions requiring the final

authority of the Navajo Nation Council are to be assigned to the Naabik'iyati’
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2 Section Two. Findings

3 A. The Eastern Navajo Land Commission (“Commission™) is established in the
4 Legislative Branch with primary responsibility for the direction of the Navajo
5 Nation’s land acquisition and consolidation efforts in the Eastern Navajo Agency. 2
6 N.N.C. § 863 (J).

7 B. The Commission passed resolution ENLCF-01-10 entitled Requesting that the
8 Navajo Nation Formally Seek, and that the United States Enact, Legislation to
9 Consolidate Navajo Lands in the Eastern Navajo Agency, Re-convey Lands to
10 Navajo Nation Trust Status that Were Unlawfully Restored to the Public Domain,
11 Confirm The Trust Status Of Lands Purchased by the United States under
12 Legislation Intended by Congress to be Held in Trust For The Navajo Nation,
13 Preserve All Valid Existing Rights, and Authorize the Conveyance of Navajo Nation
14 Interests in Certain Lands of Extraordinary Archaeological Significance 1o the
15 United States to Consolidate such Lands in Federal Ownership. ENLCF-01-10 is
16 attached as Exhibit D within Exhibit 2.

17 C. The Navajo Nation Council agreed with the Commission’s request and enacted
18 Resolution CAP-11-11, AN ACTION RELATING TO THE NAABIK'IYATI
19 COMMITTEE, APPROVING AND REQUESTING THAT THE UNITED
20 STATES CONGRESS TAKE INTO TRUST STATUS NAVAJO LANDS IN THE
21 EASTERN NAVAJO AGENCY, RE-CONVEY LANDS TO NAVAJO TRUST
22 STATUS. CONFIRM THE TRUST STATUS OF LANDS PURCHASE[D] BY
23 [HE UNITED STATES UNDER LEGISLATION INTENDED BY CONGRESS
24 'O BE HELD IN TRUST FOR THE NAVAJO NATION, PRESERVE ALL
25 VALID EXISTING RIGHTS., AND AUTHORIZED THE CONVEYANCE OF
26 NAVAJO NATION INTERESTS IN CERTAIN LANDS OF EXTRAORDINARY
27 ARCHAEOLOGICAL SIGNIFICAN[CE] TO THE UNITED STATES TO
28 CONSOLIDATE SUCH LANDS IN FEDERAL OWNERSHIP. CAP-11-11 is
29 attached as Exhibit 2.
30
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Navajo Nation Council Resolution CAP-11-11 Section 1 provides a history of the
current land status of the Eastern Navajo Agency. See CAP-11-11 Section 1.
A vyear and a half after the enactment of CAP-11-11, the Commission, through
Eastern Navajo Land Commission resolution ENLCD-07-11 requested that the Navajo
Nation Council include advocacy for the federal government’s obligation to
complete the Navajo Indian Irrigation Project in addition to land consolidation
within the Eastern Navajo Agency. ENLCD-07-11 is attached as Exhibit 6 within
CO-47-12, Exhibit 3.
The Navajo Nation Council through Resolution CO-47-12 agreed with the inclusion
of a statement regarding the federal government’s obligation to complete the
Navajo Indian Irrigation Project. CO-47-12 is attached as Exhibit 3.
In 2019, almost seven years after the enactment of Navajo Nation Council
Resolution CO-47-12, the Commission passed resolution ENLCD-07-19 entitled
Respectfully Requesting the Navajo Nation Council to Formally Readopt lIts
Resolution CAP-11-11 as It May Be Modified in Conformity with the
Recommendations of this Commission. ENLCD-07-19 is attached as Exhibit 4.
The Eastern Navajo Land Commission through resolution ENLCD-07-19, Exhibit
4, has requested that the previously enacted Navajo Nation Council Resolution CO-
47-12, Exhibit 3, be rescinded and that Navajo Nation Council Resolution CAP-11-
11, Exhibit 2, be readopted. The Commission through ENLCD-07-19 is requesting
that the Navajo Nation refocus its efforts primarily on land consolidation in the
Fastern Navajo Agency.
[he Commission through resolution ENLCD-07-19, Exhibit 4, has further
requested that the Navajo Nation Council advocate for three additional policies:
l. Adding an explicit request that Congress direct the Department of the
Interior to take Navajo Nation fee lands in the Eastern Navajo Agency into
trust or restricted fee status:
2. Authorizing a three-way exchange of New Mexico State trust lands in the
Fastern Navajo Agency among the Bureau of Land Management, the State

of New Mexico, and the Navajo Nation; and
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3. Identifying specific Executive Order and other withdrawn federal lands to
be taken into trust or restricted fee status for the Navajo Nation by the
Department of Interior.

F. The three additional policies advocated for enactment by the United States
Congress and the policies included in Navajo Nation Council Resolution CAP-11-
11 are described in the proposed Congressional legislation attached as Exhibit |
(and its Exhibits A, B and C). entitled Eastern Navajo Agency Land Exchange and

Archeological Protection Act of 2020,

Section Three. Rescinding CO-47-12

The Navajo Nation hereby rescinds Navajo Nation Council Resolution CO-47-12.

Section Four. Reaffirming CAP-11-11

The Navajo Nation hereby reaffirms Navajo Nation Council Resolution CAP-11-12.

Section Five. Requesting United States Congressional Enactment of the Eastern
Navajo Agency Land Exchange and Archeological Protection Act of 2020

The Navajo Nation hereby respectfully requests the United States Congress approve An
Act to declare that certain land of the United States shall be held in trust for the Navajo
Nation and be made a part of the Navajo Indian Reservation, to accept the conveyance
of certain lands of and interests in land held by the Navajo Nation, fo preserve valid
existing rights in lands held in trust of the Navajo Nation hereunder, and Jor other
purposes. The proposed language for the Congressional legislation is attached hereto

as Exhibit 1 with its Exhibits A, B and C.

Section Six. Authorization to the Navajo Nation President
['he Navajo Nation hereby authorizes the President of the Navajo Nation to execute any
and all documents and take any reasonable and proper steps necessary to effectuate the

intent and purpose of this resolution.
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EXHIBIT

|

HR. _/S.

An Act to declare that certain land of the United States shall be held in trust for the
Navajo Nation and be made a part of the Navajo Indian Reservation, to accept the conveyance of
certain lands of and interests in land held by the Navajo Nation, to preserve valid existing rights
in lands held in trust for the Navajo Nation hereunder, to effect an exchange of New Mexico
State lands with the United States for the benefit of the Navajo Nation, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES//IN THE UNITED STATES SENATE
[[[date]]], 2020

Mr./Ms. , for himself/herself and for Mr./Ms. _ introduced the following bill,
which was referred to the Committee on

A BILL

To declare that certain land of the United States shall be held in trust for the Navajo Nation and
be made a part of the Navajo Indian Reservation, to accept the conveyance of certain lands of
and interests in land held by the Navajo Nation, to preserve valid existing rights in lands held in
trust for the Navajo Nation hereunder, to effect an exchange of New Mexico State lands with the
United States for the benefit of the Navajo Nation, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America

in Congress assembled

10|
E

SECTION 1. SHORT TITLE.

This Title I may be cited as the “Eastern Navajo Agency LLand Exchange and

Archeological Protection Act of 2020.”

SECTION 2. FINDINGS; PURPOSES.

(a) Congress finds as follows:
(1 The Navajo people have used and occupied certain lands in northwest
New Mexico and southeast Utah to the virtual exclusion of others since
time immemorial;
(2) [he Treaty with the Navajo Tribe, confirmed in 1868, set aside a small
portion of the lands historically and presently occupied and used by the




(4)

(6)

Navajo people, and the United States has set aside for Navajo use and
benefit much of the remainder through Executive Orders, Secretarial
Orders, Public Land Orders, allotments under the General Allotment Act
and other means;

Notwithstanding such efforts, only the part of Navajo Indian country
known as the Eastern Navajo Agency is still characterized by Navajo
tribal trust, Navajo tribal fee, individual Navajo trust allotments and other
lands set apart for Navajo use and benefit mixed with federal lands
administered by the Bureau of Land Management, the National Park
Service, and State trust lands.

I'he Navajo Nation ceded lands in the vicinity of Page, Arizona to enable
the United States to construct the Glen Canyon Dam and provide water
and power to the American Southwest; in exchange, the United States
transferred certain federal lands in southeast Utah, in an area known as
McCracken Mesa, to the Navajo Nation in trust status, but the United
States retained the mineral estate to these transferred lands, rendering
them practically impossible to exploit commercially.

The Navajo Nation holds lands or interests in lands that are uniquely
valuable for their cultural and archaeological resources, and the Navajo
Nation is willing to convey those lands and interests to the United States
in exchange for certain federal lands in the Eastern Navajo Agency and
federal mineral interests in the McCracken Mesa area of southeast Utah.,
The best interests of both the Navajo Nation and the United States would
be served by exchanging and consolidating Navajo and federal lands as
provided below, and by taking into trust for the Navajo Nation lands
purchased in fee status in the Eastern Navajo Agency.

(b) Purposes. The purposes of this Title are

(1)

l'o effect a conveyance of certain lands more particularly described in
Exhibit A held by the United States in the State of New Mexico to the
Navajo Nation to be held by the United States in tryst for the Navajo
Nation;

To effect a conversion of certain lands more particularly described in
Exhibit B held in fee by the Navajo Nation to trust status;

o effect a conveyance of certain withdrawn lands more particularly
described in Exhibit C to the Navajo Nation in trust status;

l'o effect a conveyance of minerals held by the United States in the Utah
portion of the Navajo Reservation in trust status for the Navajo Nation;
and

Authorize the Secretary, upon written request by the Navajo Nation, to
convey certain lands to the Navajo Nation in restricted fee status.




SECTION 3.

DEFINITIONS.

For the purpose of this Title, the following definitions apply:

SECTION 4.

(a)

BIA.---The term “BIA™ means the Bureau of Indian Affairs of the Department of

the Interior, or its successor agency.

BIL.M.---The term “BLM" means the Burecau of Land Management of the

Department of the Interior or its successor agency.

EXISTING LEASES.---The term “existing leases™ means all

(A) mineral leases valid and in force on the date of the enactment of this Title,
including oil and gas leases, which may have been issued or approved
pursuant to the Mineral Leasing Act (30 U.S.C. 181 et seq.) or section 5 of
the Mineral Leasing Act for Acquired Lands (30 U.S.C. 351 et seq.), or
any other applicable Federal law;

(B) grazing leases valid and in force on the date of the enactment of this Title:
(C) rights-of-way and easements valid and in force on the date of the

enactment of this Title;

(D)  other grants issues and contracts entered into by the United States
respecting the lands described in subsections (a) and (b) of section 3 of
this Title that are valid and in force on the date of the enactment of this
litle.

NAVAJO NATION.—The term “Navajo Nation™ means the federally recognized

Indian tribe also known as the Navajo Tribe of Indians.

ONRR.—The term “ONRR™ means the Office of Natural Resources Revenue

under the supervision of the Assistant Secretary of the Interior for Policy.

Management, and Budget responsible for, among other things, the royalty and

revenue management functions of the Department of the Interior, including the

collection and distribution of revenue, auditing compliance, and asset
management, Or Its Successor agency.

REVENUES.—The term “revenues” means all gross receipts, including bonuses.

rents, and royalties derived or other payments received by the United States from

the existing leases.

SECRETARY.—The term “Secretary” means the Secretary of the Interior.

CONVEYANCE OF LANDS TO THE NAVAJO NATION.

CONVEYANCE OF LANDS IN NEW MEXICO.--Except as hereinafter
provided, all of the right title and interest of the United States of America in all of
the land described in Exhibit A together with the improvements now thereon and
all minerals underlying any such land, are hereby declared to be held by the
United States in trust for the Navajo Nation, and shall be a part of the Navajo
Reservation.




(b)

(d)

()

CONVERSION OF LANDS HELD IN FEE BY THE NAVAJO NATION TO
IRUST STATUS.--The Secretary is directed to take into trust status for the
Navajo Nation as part of the Navajo Reservation all of the Navajo Nation’s right,
title and interest in the lands purchased and owned in fee status by the Navajo
Nation and described in Exhibit B without delay and without regard to the
procedures set forth in 25 C.F.R. part 151 or otherwise.

CONVEYANCE OF CERTAIN  WITHDRAWN LANDS TO THE
NAVAJONATION IN TRUST STATUS.--The Secretary is directed to take into
trust status for the Navajo Nation as part of the Navajo Reservation all of the
United States’ right, title and interest in the executive order or other withdrawn
lands described in Exhibit C, without delay and without regard to the procedures
set forth in 25 C.F.R. part 151 or otherwise.

CONVEYANCE OF MINERALS IN UTAH PORTION OF NAVAJO
RESERVATION.--Except as hereinafter provided, all of the right, title and
interest of the United States in all of the land conveyed, subject to a reservation of
minerals by the United States, to the Navajo Nation pursuant to the Act of
September 2, 1958, Pub. L. 85-868, 72 Stat. 1686, together with any Federal
improvements thereon and all underlying minerals are hereby declared to be held
in trust by the United States for the benefit of the Navajo Nation, and shall be a
part of the Navajo Reservation.

OPTION OF THE NAVAJO NATION TO TAKE LANDS IN RESTRICTED
FEE STATUS.—Notwithstanding any other provision of law, not later than 180
days after receipt by the Secretary of a written request adopted or approved by
resolution of the Navajo Nation Council which provides legal descriptions of any
of the lands described in subsections (a) through (d) of this section and seeks such
lands to be conveyed to the Navajo Nation in restricted fee status, the Secretary
shall convey, subject to a restriction imposed by the United States against
alienation and taxation, convey to the Navajo Nation all right, title and interest in
such lands in restricted fee status. Any such lands so conveyed in restricted fee
status shall be a part of the Navajo Reservation, and shall be deemed, for all
purposes, to be (i) Indian country as defined in section 1151 of Title 18, United
States Code: (ii) lands of the Navajo Nation subject to the provisions of the Act of
June 30, 1834, 25 U.S.C. 177, 4 Stat. 730; and (iii) lands subject to the authority
of the Navajo Nation to grant easements or rights-of-way thercon and to grant
business site, mineral, or other leases therefor, for any period of time without
review and approval by the Secretary.

NOTICE OF CONVEYANCES IN FEDERAL REGISTER.--The Secretary shall
cause to be published within 180 days of the enactment of this Act in the Federal
Register the boundaries and descriptions of the lands conveyed or taken into trust
for the Navajo Nation pursuant to subsections (a) through (d) of this section 3..




SECTION 5. PRESERVATION AND PROTECTION OF EXISTING RIGHTS.

(a) IN GENERAL.--Nothing in this Title shall deprive any person of any valid
existing right of possession, contract right, interest, easement, or title he may have
in the lands described in subsections (a) through (d) of section 3 of this Title, or of
any existing right of access over and across such lands to public domain lands,
whether such rights, interests, easement, or title was granted or approved under
the public land laws of the United States or under any federal law related to
Indian lands.

(b) PROTECTION OF RIGHTS OF FEDERAL LESSEES AND GRANTEES.--All
Existing Leases respecting the lands described in subsections (a) through (d) of
section 3 of this Title (collectively, the “Existing Leases™) shall remain in full
force and effect in accordance with the provisions thereof: provided, however,
that all Revenues derived by the United States from any such lease, easement or
right-of-way, grant, or contract shall be administered in accordance with section 5
of this Title.

() TREATMENT OF PENDING APPLICATIONS FOR LEASES, RIGHTS-OF-
WAY, OR EASEMENTS.

(1) IN GENERAL.--All applications under the public land laws for mineral
leases, grazing leases, rights-of-way or easements, or other rights or
interests in the lands described in subsections (a) through (d) of section 3
of this Title and pending on the date of enactment of this Act shall be
rejected and the advance rental payments, bonuses, or other consideration
tendered with or in connection with such applications returned to the
applicants. All applications for such leases, rights-of-way or easements or
other rights or interests in such lands made under the public land laws
after the date of enactment of this Act shall be rejected.

(2) EXCEPTION.—Paragraph (1) shall not apply to applications if a rejection
of the application would constitute a deprivation of property or an
impairment of a contract between an applicant and the United States In
violation of the United States Constitution,

SECTION 6. EXISTING LEASES — REVENUE ADMINISTRATION AND LEASE
REGULATION.

(a) REVENUE ADMINISTRATION.--On and after the date of enactment of this
l'itle and during the pendency of the Existing Leases:

(1) the Existing Leases shall continue to be administered solely under federal
regulations applicable to the interests held under such Existing [.eases
promulgated under federal laws applicable to public domain lands:

(2) the payors under such Existing Leases shall continue to pay and to report




(4)

the payment of the Revenues exclusively to the ONRR in conformity with
the terms of the Existing Leases and under federal regulations
promulgated under federal laws applicable to public lands;

ONRR shall continue to audit Revenues on behalf of the United States, the
Navajo Nation shall have no right to audit the payment of such Revenues
but shall be entitled to review any ONRR audit and work papers and other
information related thereto, and ONRR shall distribute the Revenues on a
lease-by-lease basis as follows:

(A)  The Federal percentage of the Revenues, which shall be based on
the proportion of the acreage of each lease or easement or other
interest in land which is not conveyed to the Navajo Nation under
this Title to the total acreage held under such lease or easement or
other interest, shall be distributed pursuant to section 35 of the Act
of February 25, 1920, 30 U.S.C. § 191.

(B) [he remainder of the Revenues shall be distributed 50% to the
State of New Mexico (or to the State of Utah in the case of
Existing Leases of the mineral interests conveyed to the Navajo
Nation under subsection (d) of section 3 of this Title) and the
remaining 50% to the Navajo Nation. Such payments shall create
no other rights, disabilitics or obligations in the Navajo Nation or
in the owners or operators of the Existing Leases. The Secretary
shall separately identify, account for, and distribute the Navajo
Nation’s share of revenues provided for in this Title in a manner
which allows the Navajo Nation to identify the source and basis of
determining the amount of such funds.

(C) If any Existing Leases are included in a unitized or communitized
arca, then royalties for primary recovery attributable to the lands
conveyed to the Navajo Nation under this Title will be determined
based on the ratio of the acreage of the land conveyed to the
Navajo Nation under this Title to the total acreage of the unitized
or communitized area. Apportionment of royalties for secondary
or tertiary recovery will be established through negotiation and
agreement consistent with accepted and customary standards
within the oil and gas industry and any applicable BLM
regulations.

the payments to the Navajo Nation provided for in this section shall create
no other rights, disabilities or obligations in the Navajo Nation or the
holders of the Existing Leases, nor shall such payments or right to

payment create any trust responsibilities in the United States on behalf of
the Navajo Nation as to the administration and regulation of the Existing

[eases.




(b) REGULATION OF EXISTING LEASES UNAFFECTED.--

(1)

(2)

(4)

IN GENERAL.—The Existing Leases shall continue to be administered
solely under Federal regulations applicable to the interests held under the
Existing Leases promulgated under Federal laws applicable to public
lands. Nothing in this Title modifies any express or implied obligation to
the United States by the owners or operators of any Existing Lease to the
United States under the terms of the Existing Leases and under applicable
Federal laws and regulations applicable to Existing Leases.

NAVAJO NATION ASSURANCES.--During the term of the Existing
l.eases, the Navajo Nation shall be deemed to have conveyed to and
confirmed in the holders of the Existing Leases exclusive discretion and
control in the operations and marketing of products associated with the
Existing Leases including--

(A)  the nature and extent of all work and the time and manner in doing
SO.

(B)  the nature and extent of all exploration, development, and mining
operations and the time and manner in doing so;

(C) the right to determine the quantity of minerals or other products to
be mined or extracted and to be left unmined under the Existing
[eases; and

(D) the suspension or termination of operations.

NAVAJO NATION DISCLAIMERS.--The Navajo Nation shall be

deemed to have

(A)  disclaimed any such discretion or control, and to have confirmed
that such discretion and control shall be in the sole judgment of the
holders and operators of the Existing l.eases;

(B) disclaimed any imposition on such holders and operators any
express or implied obligations or any duty to divulge to the Navajo
Nation any proprietary or confidential information pertaining to the
Existing Leases; and

(C) disclaimed any executive rights (including good faith, diligence,
fair dealing, prevention of waste, duty to market, and duty to
establish a product price) as against such holders and operators.

JURISDICTION PRESERVED.--This Title shall not be construed to
create or confirm Indian lands or Indian country jurisdiction over lands
subject to Existing Leases and conveyed to the Navajo Nation under this
Title, and the Navajo Nation shall have no regulatory or other jurisdiction
over the Existing Leases, or the lands subject to the Existing Leases, or the
owners or operators of the Existing Leases, to the extent that such
jurisdiction is founded on this Title. Any jurisdiction of the Navajo




Nation based on other legal principles shall be unaffected by this Title.

(5) BLM REGULATION.—Except as provided in subparagraph (v), or the
terms of an applicable Existing Lease, BLM shall continue to regulate the
Existing Leases under federal regulations applicable to the public domain
notwithstanding any BLM regulations that exclude Indian lands from their
application, including sections 3400.3-4 and 3400.0-5 of title 43, Code of
Federal Regulations. The Navajo Nation shall not be entitled to interfere
with BLLM’s regulation and administration of the Existing Leases.

(6) NO ADDITIONAL BIA REGULATION.--The BIA shall have no
regulatory role with respect to mineral extraction from or administration of
or transportation through the Existing Leases. This Title shall not
diminish BIA's pre-existing regulatory role with respect to any undisputed
Indian surface ownership of any lands conveyed to the Navajo Nation
under this Title and shall not affect BIA s authority to regulate such lands
where that authority is not based on this Title.

SECTION 7. EXTINGUISHMENT OF NAVAJO NATION CLAIMS FOR PAST
PAYMENTS ON CONVEYED LANDS.

[his Title shall be in full satisfaction of and shall extinguish any claim, right, title or
interest of the Navajo Nation against the United States and any owner of any Existing Lease for
past damages, rentals, royalties, bonus payments, or other payments that may have been paid. or
should have been paid, to any person or entity, including the United States, with respect to the
lands conveyed to the Navajo Nation under this Title based on any claim of legal or equitable
title to such lands that might otherwise have been asserted by the Navajo Nation: provided.
however, that nothing in this Title shall prejudice the right of the United States to enforce any
right under a federal lease or grant of right-of-way or other instrument.

SECTION 8. SURFACE USE AGREEMENTS PRESERVED.

This Act does not affect, modify, or supersede any valid surface use agreements in effect
on the date of enactment of this Title.

SECTION 9. NAVAJO NATION LAND RIGHTS CONVEYED TO THE UNITED
STATES.

Upon the conveyance of the lands described in subsections (a) through (d) of section 4 of
this Title and the publication of the notices of such conveyances in the Federal Register as
provided in subsection (f) of section 4 of this Title, all right, title and interest of the Navajo
Nation in the land described in the map entitled “Special Protection Areas Map™ dated . 2020,
including without limitation archeological resources, are hereby extinguished and conveyed to
the United States.This Act shall not be construed to affect any rights of the Navajo Nation under
other federal laws. including without limitation the Native American Graves Protection and




Repatriation Act, 25 U.S.C. § 3013 et seq.
TITLE I

SECTION 1. SHORT TITLE This Title Il may be cited as the “New Mexico Schools and
[.and Exchange Study Act of 2020.”

SECTION 2. DEFINITIONS.
For purposes of this Title:

(1) “Consolidation Area” shall mean that area of land sought to be consolidated
primarily in Navajo Nation land and mineral ownership and depicted on the
map entitled “NELI™ Navajo Nation Proposal ([[[dare]]]).”

(2) “*Secretary” means the Secretary of the Interior.

SECTION 3. FINDINGS.

The Congress finds the following:

(1) The State of New Mexico owns approximately 153,930 acres of land, as well as
approximately 191,705 acres of mineral interests within the Eastern Navajo
Agency administered by the Bureau of Indian Affairs and more particularly
within the Consolidation Area.

(2) Approximately 95% of the people living in the Consolidation Arca are Navajo
tribal members and most of the non-Indians living there are employed by
Government agencies to serve the Navajo people.

(3) Such State lands are interspersed with lands held in trust by the United States for
the Navajo Nation, lands withdrawn for the benefit of the Navajo Nation by
Executive Order. Public Land Order, or Secretarial Order, individual Navajo
allotment lands held in trust for individual Navajo tribal members, lands owned in
fee status by the Navajo Nation and by individual Navajo tribal members, lands

administered by the federal Bureau of Land Management, and other lands used by
or held by or for the benefit of the Navajo Nation or its members.

(4) The interspersed land ownership pattern in the Consolidation Area makes it

extremely difficult for the State of New Mexico to cither develop or administer
those lands for the benefit of the State’s school children or otherwise.

(5) The State of New Mexico has issued grazing leases to the Navajo Nation for its
lands in the Consolidation Area, so that the Navajo Nation can collect rentals
from individual Navajo ranchers and remit payment to the State of New Mexico.

(6) Ihe interspersed land ownership pattern in the Consolidation Area causes

significant inefficiencies and difficulties for utility providers and pipeline owners

to serve the people in the Consolidation Area and to transmit product through the

Consolidation Area because the various categories of land are governed by

different laws.
(7) Similar problems were encountered an overcome in the Utah portion of the
Navajo Nation through the Act of October 31, 1998, Pub. L. 105-335, 1 12 Stat.




(8)

SECTION 4.

(a)

(b)

-

3139 (the “Utah Schools and Lands Exchange Act of 19987) where Congress
ratified a land exchange agreement between the State of Utah and the United
States of America, acting through the Department of the Interior, where “[t]he
State of Utah and the Department of the Interior agreed to exchange certain
Federal lands, Federal mineral interest, and payment of money for lands and
mineral interests managed by the Utah School and Institutional Trust Lands
Administration, lands and mineral interests of approximately equal value inheld
within the . . . Navajo Indian Reservation™ among other federally administered
areas. id. Section 3(a), and under which the Utah State lands, including mineral
interests. within the Navajo Reservation ceded under that agreement were taken
into trust for the Navajo Nation.

Congress has determined that the Utah Schools and Lands Exchange Act of 1998
provides a useful model for addressing the land tenure issues in the Consolidation
Area and that it should direct the Secretary to seek an analogous agreement with
the State of New Mexico.

NEGOTIATIONS AND REPORT

he Secretary is hereby directed to use all good faith efforts to negotiate and
reach agreement with the appropriate officials of the State of New Mexico on the
terms and conditions of an exchange of State lands and mineral interests within
the Consolidation Area for federal lands and mineral interests of approximately
equal value outside of the Consolidation Area.

The Secretary is further directed to submit a report to Congress on the status of
such negotiations and on any agreement(s) tentatively reached between the State
and the Department of the Interior within one year of the enactment of this Act
and each year thercafier until a tentative agreement is reached for its consideration

by Congress.
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RESOLUTION OF THE
NAVAJO NATION COUNCIL

22ND NAVAJO NATION COUNCIL -~ First Year, 2011
AN ACTION

RELATING TO THE NABIK' fYATI’' COMMITTEE, APPROVING AND REQUESTING
THAT THE UNITED STATES CONGRESS TAKE INTO TRUST STATUS NAVAJO
LANDS IN THE EASTERN NAVAJO AGENCY, RE-CONVEY LANDS TO NAVAJO
TRUST STATUS, CONFIRM THE TRUST STATUS OF LANDS PURCHASE BY THE
UNITED STATES UNDER LEGISLATION INTENDED BY CONGRESS TO BE HELD
IN TRUST FOR THE NAVAJO NATION, PRESERVE ALL VALID EXISTING
RIGHTS, AND AUTHORIZE THE CONVEYANCE OF NAVAJO NATION INTERESTS
IN CERTAIN LANDS OF EXTRAORDINARY ARCHAEOLOGICAL SIGNIFICANT TO
THE UNITED STATES TO CONSOLIDATE SUCH LANDS IN FEDERAL OWNERSHIP

BE IT ENACTED:

Section 1. The Navajo Nation hereby finds the following with
respect to this resolution:

e L The Navajo Nation Council is the governing body of the

Navajo Nation. 2 N.N.C. §102; and

2 The Eastern Navajo Land Commission (ENLC) is
established as a Commission of' the Navajo Nation
within the Legislative Branch of Government, 2 N.N.C.§
861; and

3 Among other authorities and duties under the amended
ENLC Plan of Operation, the ENLC is charged with
assuming primary responsibility for the direction of
the Navajo Nation’s land acquisition consolidation
efforts in the Eastern Navajo Agency, 2 N.N.C.
§863(I); and

4., Most lands in the Eastern Navajo Agency are either
held in trust for the WNavajo Nation or for Navajo
allottees, or are held in fee status by the Navajo
Nation; well over 90% of the people living in the area
are Navajo citizens and most of the rest are either
married into Navajo families or are government
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officials and teachers who moved into the area for the
purpose of assisting Navajo people and Navajo
communities there; and the vast majority of government
services and infrastructure provided for the people in
the area are provided by the Navajo Nation, individual
Navajo Chapters, and agencies of the United States of
America; and

The predominance of the Navajo Nation and its citizens
in life in the Eastern Navajo Agency reflects the
fact that the Dinetah, the site of Navajo emergence,
is located at the northeast part of the Eastern Navajo
Agency; the area is wholly within the aboriginal lands
of the Navajo, as confirmed by the Indian Claims
Commission, signifying that the Navajo People have
occupied the area to the exclusion of others from time
immemorial; no Act of Congress has ever extinguished
the individual aboriginal occupancy rights of the
Navajo people living in the area; and that non-Navajo
settlement is discouraged by the distinctly Navajo
character of the area, the crazy-quilt of land titles
and governmental Jjurisdiction, and lack of basic
services and infrastructure taken for granted in non-
Indian areas; and

Although agencies of the United States act with the
apparent understanding that some or all of the lands
in the Eastern Navajo Agency not formally held in
trust for or in fee by the Navajo Nation or Navajo
allottees may be administered by the United States as
public lands, that understanding is, if not obviously
flawed, certainly subject to reasonable dispute, for
the following reasons, among others:

A. After the Navajo internment at Fort Sumner, federal
military officials authorized and encouraged Navajo
people to return to their former homesteads in the
area of the Eastern Navajo Agency and elsewhere in
Navajo Indian Country notwithstanding the fact that
a small reservation had been set aside for the
Navajo Nation under the Treat of June 1, 1868, and
Navajo citizens have continued to 1live in the
Eastern Navajo Agency area since that time,
establishing their individual aboriginal occupancy
rights to almost all of the area;
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B. Navajo rights and interests in a 1.9 million acre

part of the Eastern Navajo Agency were recognized
by President Theodore Roosevelt in 1907, when the
President set aside that land as an addition to the
Navajo Reservation; however, a typographical error
in that Executive Order (No. 709) caused such set-
aside to extend almost to Santa Fe, motivating non-
Indian interests to vigorously seek the restoration
of that land to the public domain;

.Congress enacted a law in 1908 that mandated
allotments to be granted to all Navajos 1living in
the E.O. 709 area (as amended by E.O. 744,
correcting the typographical error) prior to any
surplus lands being restored to the public domain,
but the allotting process was little more than half
finished when lands in the E.O. 708/744 area were
restored to the public domain by Executive Orders
1000 and 1284, resulting in the invalidity of these
restoration orders;

D.Although the Navajo Nation’s claim to such land was

denied by the Tenth Circuit Court of Appeals in
1984, that decision was not a decision on the
merits, such that the Navajo Nation retains its
claim to beneficial title to all restored lands but
is merely without a judicial forum to press them;

.Similarly, after decisions of the United States

Supreme Court confirmed the validity of individual
aboriginal occupancy rights even on lands patented
by the United States to the Santa Fe Railroad, the
Solicitor’s Office of the United States Department

of the Interior (including specifically Felix
Cohen) urged for several years in the 1940’s that
the individual aboriginal occupancy rights of

Navajos in the Eastern Navajo Agency be determined,
observed in a letter to New Mexico Governor Seligman
in 1933 that if federal laws were followed
“virtually all” of the unallotted lands in the area
would have been held in trust for the Navajos, the
General Land Office(latter the Bureau of Land
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Management ) and the Bureau of Indian Affairs
attempted to schedule meetings and hearings to
determine those rights, but the effort was
eventually abandoned when the GLO failed to
cooperate;

F.Immediately after the restoration orders and after

the Midwest O0il decision in 1915 recognizing the
validity of withdrawals of public lands by the
President for 1Indian purposes and other public
purposes, the President of the United States issued
several Executive Orders (e.g., Nos. 1483, 2513)
acquiring and reserving lands in the Eastern Navajo
Agency for the Navajo Nation and its citizens and
placing them in trust status, expressly for the
purpose of securing Navajo ownership and control of
all lands within the townships so acquired and
withdrawn;

G.In several enactments, Congress provided authority

for further acquisitions or exchanges of lands in
the Eastern Navajo Agency for the exclusive benefit
of the Navajo Tribe, including the Act of March 3,
1921 and the Act of May 29, 1928;

In the 1921 Act, Congress sought to add over
240,000 acres of former railroad land to the
Navajo tribal trust land base, but the Department of
the Interior did not put those lands into trust
status for minor bureaucratic reasons, prompting

Senator Wheeler to chastise the Department, as
follows: ““Let me understand you. [The 1921 Act]
may not provide it, but if there was an exchange -
for instance if the department exchanged public

lands for white land, of course the white land would
go to the Indians, there would not be any question
about that, whether the rules and regulations
provided for it or not, because that was the intent

of the Congress of the United States”. Survey of
Conditions of the Indians in the United tates:
Hearings Before a Subcomm. of Sen. Com. on Indian

Affairs, 71%° Cong. 3d Sess. 9650 (1931);

i
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.The 240,000 acres of land intended to be held in

trust for the Navajo Nation were to be included in a
New Mexico Navajo reservation boundary act, and were
thus segregated from non-Indian entry under various
land orders, but the Congress did not pass a New
Mexico boundary bill so that the Department of the
Interior ultimately withdrew those lands under
Public Land Order 2198 in 1960 for Indian use and
approximately 92,000 acres of that land remains in
P.L.O 2198 status, the rest either having been
conveyed to the Navajo Nation or, in minor
instances, being conveyed to non-Navajos;

J.Approximately 5,326 acres of land tracts known as the

“Southwestern Range and Sheep Breeding Laboratory”
(Sheep Lab Lands) transferred to the BIA after a 10-
year experimental use period by the U.S. Department

of Agriculture ended in 1965. The Sheep Lab Lands
together with the adjacent Fort Wingate school tract
of 1,145 acres, totaling approximately 6,471 acres

are administered by the Navajo Region Bureau of
Indian Affairs. Other scattered lands in the Eastern
Navajo Agency are currently withdrawn for Navajo use
under a host of Executive Orders and Public Land
Orders, and the federal agencies (principally the
Bureau of Indian Affairs) responsible for
administering those lands for Navajo benefit
acknowledged that those lands should typically be
transferred to trust status;

K.Additional conveyances of land within the Eastern

Navajo Agency have been authorized more recently by
Congress, including specifically in the Navaje and
Hopi Land Settlement Act (35,000 acres) and more
generally pursuant to exchange authorities 1in the
Federal Land Policy and Management Act and
amendments to legislation establishing Chaco Canyon
National Historical Monument;
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L.Virtually all of the lands in the Eastern Navajo
Agency are designated in the BLM Resource Management
Plan as in BLM’s “disposal area”. The land is
impossible to administer productively given the
existing land tenures and productive developments in
the area are clouded by unextinguished Navajo rights
to the land and minerals;

M.All of the lands of the Eastern Navajo Agency are
within the only Secretarially-approved Indian Land
Consolidation Area under the Navajo Land
Consolidation Plan approved by the Navajo Nation
Council and approved under the federal Indian Land
Consolidation Act; and

7. As a result of this unigue history and set of
circumstances, there are non-Navajo interests in the
Eastern Navajo Agency who have invested private funds,
time, and effort under the apparent authority of leases
and permits issued by the Bureau of Land Management (BLM),
and both the BLM and the National Park Service (NPS) are
interested in certain lands of extraordinary
archaeological and cultural significance in the area owned
or withdrawn for the use of the Navajo Nation; and

8. In conjunction with the Navajo Land Department, the
ENLC has investigated possible means for addressing the
intolerable conditions experienced by residents of the
Eastern Navajo Agency, the inability of any government to
administer and oversee productive development in the area
under existing conditions, and to achieve some justice for
the Navajo Nation and the Navajo residents in the Eastern
Navajo Agency without prejudicing the rights and
interests of others; and

9, The ENLC, upon analysis and recommendation of ENLC
staff, has determined that, while earlier piecemeal
efforts of the Congress and the Executive Branch of the
United States have been valuable and successful in some
communities in the [Eastern Navajo Agency, only a
comprehensive legislative approach is reasonably likely to
result in a satisfactory solution to these unique issues
and set of circumstances, that Congress should consolidate
much of the Eastern Navajo Agency into trust status, that
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all valid existing rights should be preserved in such
legislation, and that the Navajo Nation should offer to
convey archaeologically and culturally significant lands
desired by the BLM and NPS to the Federal Government as
part of the legislation; and

10. The Navajo Nation Council, by Resolution No. CJY-66-97
(July 24, 1997), has requested the United States to take
certain fee lands in the Eastern Navajo Agency owned Dby
the Navajo Nation into trust status, but neither Navajo
Nation officials nor the Bureau of Indian Affairs have
been able to satisfy the directives of such resolution,
and the Navajo Nation Council has, in enacting the Navajo
Land Consolidation Plan and in establishing and empowering
the ENLC (among other acts of the Council), expressed
repeatedly the high priority placed on land consolidation
in the Eastern Navajo Agency; and

11. All 31 Chapters 1in the Eastern Agency, the Joint
Fastern Agency Land Board, and the Eastern Navajo Agency
Council support this legislative effort, as shown in the
attached Chapter resolutions; and

12. The Navajo Nation believes it is in the best interest
of the Navajo Nation to consolidate the Navajo lands in
Eastern Navajo Agency.

Section 2. The Navajo Nation hereby requests the United States
Congress to consolidate Navajo lands in the Eastern Navajo
Agency

1. The Navajo Nation respectfully requests the United States
Congress to enact legislation to consolidate Navajo lands
in the Eastern Navajo Agency; and

2. The Navajo Nation respectfully requests that the United
States Congress re-convey lands unlawfully restored to
the public domain to the Navajo Nation 1n trust status;
and

(7%

. The Navajo Nation respectfully requests the United States
Congress to confirm the trust status of lands purchased
ST or exchanged by the United States under the 1921 Act; and
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all valid existing rights should be preserved in such
legislation, and that the Navajo Nation should offer to
convey archaeologically and culturally significant lands
desired by the BLM and NPS to the Federal Government as
part of the legislation; and

10. The Navajo Nation Council, by Resolution No. CJY-66-97
(July 24, 1997), has requested the United States to take
certain fee lands in the Eastern Navajo Agency owned by
the Navajo Nation into trust status, but neither Navajo
Nation officials nor the Bureau o Indian Affairs have
been able to satisfy the directives of such resolution,
and the Navajo Nation Council has, in enacting the Navajo
Land Consolidation Plan and in establishing and empowering
the ENLC (among other acts of the Council), expressed
repeatedly the high priority placed on land consolidation
in the Eastern Navajo Agency; and

11. All 31 Chapters in the Eastern Agency, the Joint
Eastern Agency Land Board, and the Eastern Navajo Agency
Council support this legislative effort, as shown in the
attached Chapter resoclutions; and

12. The Navajo Nation believes it is in the best interest
of the Navajo Nation to consolidate the Navajo lands in
Eastern Navajo Agency.

Section 2. The Navajo Nation hereby requests the United States
Congress to consolidate Navajo lands in the Eastern Navajo
Agency

1. The Navajo Nation respectfully requests the United States
Congress to enact legislation to consolidate Navajo lands
in the Eastern Navajo Agency; and

2. The Navajo Nation respectfully requests that the United
States Congress re-convey lands unlawfully restored to
the public domain to the Navajo Nation in trust status;
and

[

. The Navajo Nation respectfully requests the United States
Congress to confirm the trust status of lands purchased
it or exchanged by the United States under the 1921 Act; and
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4. The Navajo Nation respectfully requests the United States
Congress to preserve all valid existing rights in lands
conveyed or confirmed in Navajo trust status; and

5. The Navajo Nation respectfully requests the United States
Congress to authorize the conveyance of certain Navajo
Nation lands desired by the Bureau of Land Management
and/or the National Park Service to the United States;
and

6. The Navajo Nation respectfully requests the United States
Congress to enact such legislation in substantially the
manner reflected in the draft legislation attached hereto
as Exhibit 1.

Section 3. The Navajo Nation hereby authorizes the President of
the Navajo Nation to execute any and all documents necessary to
effectuate the intent and purpose of this resolution.

CERTIFICATION
I hereby certify that the foregoing resolution was duly
considered by the Navajo Nation Council at a duly called meeting
in Window Rock, Navajo Nation (Arizona) at which a quorum was
present and that the same was passed by a vote of 22 in favor
and 0 opposed, this 20" day of April 2011. r

™ Speaker

Navi Nation Council
"l.[ g_—l /

— Apvl 91l

Date
Motion: Alton Shepherd
Second: Katherine Benally

ACTION BY THE NAVAJO NATION PRESIDENT:

L I hereby sign into law the foregoing
legislation, pursuant to 2 N.N.C.
§1005 (C) (10), on this 4h  day
of y 2011.

President




CAP-11-11

2 T hereby veto the foregoing
" legislation, pursuant to 2 N.N.C.
§1005 (C} (11), this day of
2011 for the reason(s)
the attached letter to
~ Ben Shelly, President

Navajo Nation

—er
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_/ An Act to declare that certain land of the United States shall be held in trust
for the Navajo Nation and be made a part of the Navajo Indian Reservation,
to accept the conveyance of certain lands of and interests in land held by the
Navajo Nation, to preserve valid existing rights in lands held in frust for the
Navajo Nation hereunder, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled

Sec. 1. This Act may be cited as the “Eastern Navajo Agency Land Exchange and Archeological
Protection Act of 2010.” -

Sec. 2. (a) Except as hereinafter provided, all of the right title and interest of the United States of
America in all of the land described in EXHIBIT A together with the improvements now
thereon and all minerals underlying any such land, are hereby declared to be held by the United
States in trust for the Navajo Nation, also known as the Navajo Tribe of Indians, and shall be a
part of the Navajo Reservation.

(b) The Secretary of the Interior shall cause to be published in the Federal Register the
boundaries and descriptions of the lands conveyed by this Act.

Sec. 3. (a) Nothing in this Act shall deprive any person of any valid existing right of possession,
contract right, interest, easement, or title he may have in the lands described in section 2(a) of

- this Act, or of any existing right of access over and across such lands to public domain lands, as
determined by the Secretary of the Interior.

(b) All existing mineral leases, including oil and gas leases, which may have been issued
or approved pursuant to the Mineral Leasing Act of 1920 (41 Stat. 437), or section 5 of the
Mineral Leasing Act for Acquired Lands of August 7, 1947 (61 Stat. 913, 915), or any other
applicable federal law; all existing valid grazing leases; all existing valid rights-of-way or
casements; and all other grants issued and contracts validly entered into by the United States
respecting the lands described in section 2(a) of this Act (collectively, the “Existing Leases”) r
shall remain in full force and effect in accordance with the provisions thereof, provided,
however, that all gross receipts (including but not limited to bonuses, rents, and royalties)
(collectively, the “Revenues”) derived by the United States from any such lease, easement or |
right-of-way, grant, or contract shall be administered in accordance with section 4 of this Act.

(c) All applications for mineral leases, grazing leases, rights-of-way or easements, or
other rights or interests in the lands described in section 2(a) of this Act and pending on the date
of enactment of this Act shall be rejected and the advance rental payments, bonuses, or other
consideration tendered with or in connection with such applications returned to the applicants; g
provided, however, that no such application shall be rejected if such rejection would constitute a l
deprivation of property or an impairment of a confract between an applicant and the United \
States in violation of the United States Constitution, and, provided further, that this Act shall not




affect any determination of commercial quantities or other relevant factor in the adjudication by
the Bureau of Land Management (“BLM”) of any coal preference right lease application pending
on the date of enactment of this Act, All applications for such leases, rights-of-way or easements
or other rights or interests in such lands made under the public land laws after the date of
enactment of this Act shall be rejected.

Sec. 4. (a) On and afier the date of enactment of this Act and during the pendency of the
Existing Leases:

(i) the Existing Leases will continue to be administered solely under federal
regulations applicable to the interests held under such Existing Leases promulgated under federal
laws applicable to public domain lands; ’

(ii) the payors under such Existing Leases will continue to pay and to report the
payment of the Revenues exclusively to the Mineral Management Service (“MMS™) or its
successor agency in conformity with the terms of the Existing Leases and under federal
regulations promulgated under federal laws applicable to public domain lands;

(iii) MMS shall continue to audit Revenues on behalf of the United States, the
Navajo Nation shall have no right to audit Revenues but shall be entitled to review any MMS
audit and work papers and other information relsted thereto, and MMS shall distribute the
Receipts on a lease-by-lease basis as follows:

(A) the Federal percentage of the Revenues, which shall be based on the
proportion of the acreage of each lease or easement or other interest in land which is not
conveyed to the Navajo Nation under this Act to the total acreage held under such lease or
easement or other interest, shall be distributed pursuant to 30 U.S.C. § 191; and

(B) the remainder of the Revenues shall be distributed 50% to the State of
New Mexico and the remaining 50% to the Navajo Nation; provided, however, that such
payments shall create no other rights, disabilities or obligations in the Navajo Nation or in the
owners or operators of the Existing Leases.

(C) If any Existing Leases are included in a unitized or communitized
area, then royalties for primary recovery attributable to the lands conveyed to the Navajo Nation
under this Act will be determined based on the ratio of the.acreage of the land conveyed to the
Navajo Nation under this Act to the total acreage of the unitized or communitized area.
Apportionment of royalties for secondary or tertiary recovery will be established through
negotiation and agreement consistent with accepted and customary standards within the oil and
gas industry and any applicable BLM regulations.

(iv) the payments to the Navajo Nation provided for in this section shall create no
other rights, disabilities or obligations in the Navajo Nation or the holders of the Existing Leases,
nor shall such payments or right to payment create any trust responsibilities in the United States
on behalf of the Navajo Nation as to the administration and regulation of the Existing Leases.




(v) the Navajo Nation shall be deemed to have conveyed to and confirmed in the
holders of the Existing Leases exclusive discretion and control in the operations and marketing
of products associated with the Existing Leases including without limitation the nature and
extent of all work and the time and manner in doing the same, the nature and extent of all
exploration, development, and mining operations and the time and manner in performing the
same, the right to determine the quantity of minerals or other products to be mined or extracted
and to be left unmined under the Existing Leases, and the suspension or termination of
operations; to have disclaimed any such discretion or control, and to confirm that such discretion
and control shall be in the sole judgment of the holders and operators of the Existing Leases; to
have disclaimed any imposition on such holders and operators any express or implied obligations
or any duty to divulge to the Navajo Nation any proprietary or confidential information
pertaining to the Existing Leases; and to have disclaimed any executive rights (including good
faith, diligence, fair dealing, prevention of waste, duty to market, and duty to establish a product
price) as against such holders and operators; provided, however, that nothing in this Act modifies
any expressed or implied obligation to the United States by such holders and operators under the
terms of the Existing Leases and under applicable federal law and federal regulations applicable
to the Existing Leases.

(vi) This Act shall not be construed to create or confirm Indian lands or Indian
country jurisdiction over lands subject to Existing Leases and conveyed to the Navajo Nation
under this Act, and the Navajo Nation shall have no regulatory or other jurisdiction over the
Existing Leases, or the lands subject to the Existing Leases, or_the owners or operators of the
Existing Leases, to the extent that such jurisdiction is founded on this ded, however,
that any jurisdiction of the Navajo Nation based on other legal principl | be unaffected by
this Act.

(vii) BLM shall continue to regulate the Existing Leases under federal regulations
applicable to the public domain notwithstanding any BLM regulations that exclude Indian lands
from their application, including 43 C.F.R. § 3400.3-4 and 43 C.F.R. § 3400.0-5, except as
provided in subparagraph (viii) below, and where provided otherwise in the terms of the Existing
Leases. The Navajo Nation shall not be entitled to protest any readjustment of the Existing
Leases, or to interfere with BLM’s regulation and administration of the Existing Leases.

(viii) The Bureau of Indian Affairs (“BIA”) shall have no regulatory role with
respect to mineral extraction from or administration of or transportation through the Existing
Leases; provided, however, that this Act shall not diminish BIA’s pre-existing regulatory role
with respect to any undisputed Indian surface ownership of any lands conveyed to the Navajo
Nation under this Act and shall not affect BIA’s authority to regulate such lands where that
authority is not based on this Act.

Sec. 5. This Act shall be in full satisfaction of and shall extinguish any claim, right, title or
interest of the Navejo Nation against the United States and any owner of any Existing Lease for
past damages, rentals, royalties, bonus payments, or other payments that may have been paid, or
should have been paid, to any person or entity, including the United States, with respect to the
lands conveyed to the Navajo Nation under this Act based on any claim of legal or equitable title
to such lands that might otherwise have been asserted by the Navajo Nation.




"

Sec. 6, This Act does not affect, modify, or supersede any valid surface use agreements in effect
on the date of enactment of this Act.

Sec. 7. All right, title and interest of the Navajo Nation in the land described in EXHIBIT A,
Pages 9, 10, and 11 including without limitation archeological resources, are hereby
extinguished and conveyed to the United States; provided, however, that this Act shall not be
construed to affect any rights of the Navajo Nation under other federal laws, including without
limitation the Native American Graves Protection and Repatriation Act, 25 U.S.C.§ 3013.

L
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EXHIBIT B

, NELI Support & Approval Resolutions
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DYSTRICTAS 7 - = B i O Ty ko R e L
Nahodishgish . X 1 07/16/09 | 07/16/09
Standing Rock X 1 |..07/13/09 | 07/21/09 i
White Rock X 1 08/05/09 | 08/19/09 !
; b et LA AU, B s B e AT |
{Prewrtt X i - 04/28/09
Bahaalil X 1 07/14/09
Casamero Lake X 1 06/11/09
Chichiltah X 1 03/24/09 | 04/07/09
Church Rock X 1 06/22/09
Iyanito X 1 05/15/09
Manuelito 1 | 05/19/09 | 06/14/09
Mariano Lake X 1 07/12/09
Pinedale X 1 05/26/09 05/26/09
{Red Rock X 1 05/17/09
[Rock Springs 1 | 07/15/05 | 08/19/09
Smith Lake X 1 09/17/09
Thoreau X 1 04/15/09
Tsayatoh 1 07/21/09
imsriietiﬁs VR o g NI G N TR o e, :
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Huerfano X 1 04/09/09 | 04/05/09
Nageezi X 1 04/09/03 | 06/05/09
w m'ﬁoma-lu::'-.-;-.;.--.fiﬁ_.-‘-':-.:' T o S B N e T T
Becentl X | 06/26/09 426}(}9
Crownpoint X 1 05/12/09 05/12/09
Lake Valley 1 07/12/09
Littlewater X 1 04/13/09 [ 04/13/09 |
Qjo Encino X 1 04/09/09 04/10/09
Pueblo Pintado i 05/10/09 .
Torrean/Star Lake X 1 05/06/09 |
White Horse Lake X 1 04;‘21{[}9 05/ _109 H
i‘ R R e S, L oy H-" e ,‘}.... AR i
Tohajillee b S 1 1 J 09l15f09 ] 09;29;09 p
Alamo __X T 1 J I 04,:19;09 i
(Ramah - 1 9 :
*Mar26808 | 31 [Chapter Resolutions
TABENGY . = ivb: oo o e o T o v e
\East Agcy Jnt Ld Brd 1 @@3;09 ns;zsxog
\East Nav Aacy Cnel [ 1 03/07/0 06,
33 |ENA Resolutions
OH = Criginals "On-Hand" at Offlce of ENLC
East Nav Land Cmsn 1 On-going_| 02/10/10
Resource Committee On-going
Intergov't Ritns Cmte
o JNav Nation Coungil |
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EXHIBIT C

NAVAJO EXCHANGE LEGISLATIVE INITIATIVE
(NELI)
A Summary by the
EASTERN NAVAJO LAND COMMISSION

| 7 INTRODUCTION

The Eastern Navajo Land Commission (“Commission™) is an entity created by the
Navajo Nation Council and comprised of six Council delegates and a professional person
selected by the Navajo Nation President. See 2 N.N.C. § 862 (2005). The Navajo Nation
Council has formally delegated powers and established duties of the Commission, specifically
dealing with the unique issues in the Eastern Navajo Agency (“Eastern Agency’), an area of
approximately 2.9 million acres under the jurisdiction of the Navajo Regional Director of the
Bureau of Indian Affairs (“BIA”). The Commission’s staff includes an Executive Director
(Larry Rodgers), land specialists, and administrative personnel.

The Commission has been working on the NELI project for over four years. It has
gathered information about the history of the Eastern Agency and the history of particular
categories of land in the Eastern Agency. Based on that history, current land status and uses, and
applicable law, the Commission has adopted a position regarding desired federal legislation to
confirm or restore Navajo Nation rights to much of the land in the Eastern Agency, while

/. protecting the interests of those doing business in the area with federal permission. Such federal
legislation would recognize the legal and equitable interests of the Navajo Nation in the area, the
profound ties to the land of the resident Navajo people, and the interests of all other parties doing
business there.

1L HISTORY

All of the land in the Eastern Navajo Agency is within the aboriginal territory of the
Navajo Nation, as determined by the Indian Claims Commission. This determination means, in
essence, that the Navajo people have occupied the area from time immemorial to the exclusion of
others. '

After Navajo leaders negotiated and signed the Treaty of 1868, federal officials permitted
those who survived the internment at Fort Sumner to return to their former homesteads. Navajo
people thus returned to live in the area of the Eastern Agency, largely undisturbed by others.
That began to change at the turn of the last century, when wealthy livestock owners from
northern New Mexico began using the area for seasonal forage, driving flocks of over 100,000
sheep into the area and damaging the water holes and reservoirs there. As a result, the BIA
proposed and, on November 9, 1907, President Theodore Roosevelt signed an Executive Order
(no. 709) adding much of the area to the Navajo Reservation. But the Executive Order contained
a typographical error (“range 5 east” rather than “range 5 west”), so that the area extended
almost to Santa Fe and encroached on Jicarilla Apache lands. That error was corrected by



Executive Order no. 744 (Jan. 28, 1908), but the damage had been done. The usual forces sought
and obtained legislation that mandated that all Navajos living in the area be granted allotments,
and that the surplus lands be restored to the public domain. Act of May 29, 1908, Ch. 215, § 25,
35 Stat. 444, 457 (1908 Act”).

Political pressure caused the allotment process to be truncated prematurely. Perhaps only
about 50% of the eligible Navajos received allotments before unallotted lands were restored to
the public domain. Those restoration orders thus violated the 1908 Act, but, because of the
passage of time, the Navajo Nation has no forum in which to assert its tribal title to these lands.
In any event, those Navajos who did not receive allotments and their descendants have
unextinguished individual aboriginal rights to the lands they use and occupy, including those
now administered by the Bureau of Land Management (“BLM”), Such rights extend over the
areas where Navajos have customarily grazed their livestock, are as “sacred as the fee title” of
non-Indians under Supreme Court decisions, and are not extinguished even by the issuance of a
federal patent to others.

Congress sought to add over 240,000 acres of land in the Eastern Agency to the Navajo
Nation’s land base in the Act of March 3, 1921, ch. 119, 41 Stat. 1225, 1239 (the “1921 Act”).
The Department of the Interior did acquire these lands from the Santa Fe Railroad, but failed to
put them in trust, for bureaucratic reasons, to the evident consternation of one of the key
Senators, Senator Wheeler. “Let me understand you,” he said to a Department witness. “[The
1921 Act] may not provide it, but if there was an exchange, — for instance if the department
exchanged public lands for white land, of course the white land would go to the Indians, there
would not be any question about that, whether the rules and regulations provided for it or not,
because that was the intent of the Congress of the United States.”’ The Department then set
aside these lands in expectation that they would be included in the Navajo Reservation in
boundary bills introduced in Congress in the 1930s, but, although similar legislation passed in
Arizona, the New Mexico boundary bills failed to be enacted. The lands were later set aside by
the Department under Public Land Order 2198 in 1960 to stabilize land uses on those lands, and
those land users were almost all Navajo Indians.

During the deliberations over the boundary bills, the Department urged (and conceded)
that the boundary legislation would be beneficial to all New Mexicans, because, if the allotment
laws were followed, “individual Navajo Indians could be given practically all of the vacant
public domain in San Juan County and other counties to the complete exclusion of white
pf:cu[:lif:."2 And after the boundary bills failed, BIA and the General Land Office (“GLO,”
predecessor to the BLM) were assigned the task of determining those individual Navajo land
rights. That effort was thwarted by the GLO, as contemporaneous documents show.

After the erroneous restoration orders, both the Executive and Congress set aside some of
the lands in the Eastern Agency for the Navajo Nation, under, for example, the Acts of May 29,

! Survey of Conditions of the Indians in the United States: Hearings Before a Subcomm.
of Sen. Comm. on Indian Affairs, 71st Cong., 3d Sess. 9650 (1931).

? Letter (Aug. 31, 1933) from Secretary Harold Ickes to New Mexico Governor Seligman
at 3,
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1928, ch, 853, 45 Stat. 883, 899-900 (lands in Church Rock Chapter and nearby Ch.?lptf:rs);3 June
20, 1950, ch. 320, 64 Stat. 248 (Fort Wingate); October 17, 1975, Pub. L. 94-114, 89 Stat. 577 I
—/  (Submarginal Lands Act); August 29, 1980, Pub. L. 96-333, 94 Stat. 1060 (Ramah); October 6, :
1982, Pub. L. 97-287, 96 Stat. 1225 (El Malpais exchange);and by Executive Orders nos. 1359
(May 24, 1911); 1483 (Feb. 17, 1912); 1700 (May 6, 1913); and 2513 (Jan. 15, 1917). These
actions have been beneficial, but the continuing crazy-quilt land patterns and unadjudicated
rights of the Navajo Nation and individual Navajos makes organized development and consistent
governance in the area impossible. i.

Therefore, when Congress passed the Indian Land Consolidation Act in 1983, the Navajo
Nation Council adopted the Navajo Land Consolidation Plan. That Plan contemplates the
consolidation of all lands in the Eastern Agency for the Navajo Nation. It was approved by the
Department in 1989. Notably, the BLM lands in the Eastern Agency are all within the BLM’s
“disposal zone” under its Resource Management Plan.

IIIl. THE NELIINITIATIVE

The NELI initiative is an outgrowth of prior agreements among the Navajo Nation, the
BIA and the BLM. Memoranda of Understanding were signed by these three parties in June
1976 and February 1979 to provide for an expeditious and effective land exchange program so
that Navajo occupants of lands administered by BLM would be able to have potable water and
electricity. The parties signed the “Tri-Party Agreement for the Navajo Occupancy Resolution
and Land Consolidation Program Objectives™ in September 1987, and followed that with a Land
Exchange Agreement in May 1991. Those exchanges were largely accomplished, to the benefit
— of the federal Government (which received lands of inestimable value for their archaeological
resources) and the Navajo occupants. The Navajo Nation, BLM and BIA then executed an
“Addendum No. 1 to Tri-Party Cooperative Agreement” in September 2003 and agreed that they
would seek to pursue land exchanges and consolidations so that “conditions under which New
Mexico boundary legislation would be both politically and practically attractive may result. In
such a case, the Parties understand that the Navajo Nation will urge such boundary legislation,
and, to the extent consistent with their other statutory and regulatory obligations, the BLM and
BIA will support such legislation.”

The Navajo Nation believes the time is right for such legislation. The Commission has
adopted the so-called “April 8th Plan,” and the Resources Committee of the Navajo Nation _
Council approved it and directed Navajo staff to process it toward federal legislation. The i
Navajo Nation has involved the BIA’s Navajo Regional Office in all key meetings.

The Commission obtained support resolutions from all of the 31 Chapters in the Eastern
Navajo Agency. We now seek to involve the Department at the Assistant Secretary level, so that
we may obtain appropriate guidance and support for this historic initiative,

* & %

3 See HRI, Inc. v. EPA, 198 F.3d 1224, 1251 (10th Cir. 2000).
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EXHIBIT D

ENLCF-01-10
' RESOLUTION OF THE
E EASTERN NAVAJO LAND COMMISSION

Regquesting that the Navajo Nation Formally Seck, and that the United States Congress Enact,
Legislation to Consolidate Navajo Lands in the Eastern Navajo Agency, Reconvey Lands to
Navajo Nation Trust Status that Were Unlawfully Restored to the Public Domain, Confirm the
Trust Status of Lands Purchased by the United States under Legislation Intended by Congress to
be Held in Trust for the Navajo Nation, Preserve All Valid Existing Rights, 'and Authorize the
Convevance of Navajo Nation Interests in Certain Lands of Extraordinary Archeological
Significance to the United States to Consolidate such Lands in Federal Ownership !

WHEREAS: _ |

1. The Eastern Navajo Land Commission (“ENLC”) is established as a Commission of
the Navajo Nation within the Legislative Branch, 2 N.N.C. § 861 (2005), as amended by Navajo
Nation Council Legislation No. 0589-07 (Apr. 22, 2008); and

2. Among other authorities and duties under the amended ENLC Plan of Operation, the
ENLC is charged with assuming primary responsibility for the direction of the Navajo Nation’s
land acquisition consolidation efforts in the Eastern Navajo Agency, 2 N.N.C. § 863(I), as
amended; and

3. Most lands in the Eastern Navajo Agency are either held in trust for the Navajo Nation
or for Navajo allottees, or are held in fee status by the Navajo Nation; well 90% of the people
~ living in the area are Navajo citizens and most of the rest are either married into Navajo families
or are government officials and teachers who moved into the area for the purpose of assisting
Navajo people and communities there; and the vast majority of government services and
infrastructure provided for people in the area are provided by the Navajo Nation, individual

Navajo Chapters, and agencies of the United States of America; and

4. The predominance of the Navajo Nation and its citizens in life in the Eastern Navajo
Agency reflects the facts that the Dinetah, the site of Navajo emergence, is located at the
northeast part of the Eastern Navajo Agency; the area is wholly within the aboriginal lands of the
Navajo, as confirmed by the Indian Claims Commission, signifying that the Navajo People have
occupied the area to the exclusion of others from time immemorial; no Act of Congress has ever
extinguished the individual aboriginal occupancy rights of the Navajo people living in the area;
and that non-Navajo settlement is discouraged by the distinctly Navajo character of the area, the
crazy-quilt of land titles and governmental jurisdiction, and lack of basic services and
infrastructure taken for granted in non-Indian areas; and

5. Although agencies of the United States act with the apparent understanding that some
or all of the lands in the Eastern Navajo Agency not formally held in trust for or in fee by the
Navajo Nation or Navajo allottees may be administered by the United States as public lands, that
understanding is, if not obviously flawed, certainly subject to reasonable dispute, for the
following reasons, among others:



A. After the Navajo internment at Fort Sumner, federal military officials authorized and
encouraged Navajo people to return to their former homesteads in the area of the Eastern Navajo
Agency and elsewhere in Navajo Indian country notwithstanding the fact that a small reservation !
had been set aside for the Navajo Nation under the Treaty of June 1, 1868, and Navajo citizens
have continued to live in the Eastern Navajo Agency area since that time, establishing their -
individual aboriginal occupancy rights to almost all of the area;

B. Navajo rights and interests in a 1.9 million acre part of the Eastern Navajo Agency
were recognized by President Theodore Roosevelt in 1907, when the President set aside that land
as an addition to the Navajo Reservation; however, a typographical error in that Executive Order
(No. 709) caused such set-aside to extend almost to Santa Fe, motivating non-Indian interests to
vigorously seek the restoration of that land to the public domain;

C. Congress enacted a law in 1908 that mandated allotments to be granted to all Navajos
living in the E.O. 709 area (as amended by E.O. 744, correcting the typographical error) prior to
any surplus lands being restored to the public domain, but the allotting process was little more
than half finished when lands in the E.O. 709/744 area were restored to the public domain by
Executive Orders 1000 and 1284, resulting in the invalidity of these restoration orders;

D. Although the Navajo Nation’s claim to such land was denied by the Tenth Circuit
Court of Appeals in 1984, that decision was not a decision on the merits, such that the Navajo
Nation retains its claim to beneficial title to all restored lands but is merely without a judicial
forum to press them; ‘

E. Similarly, after decisions of the United States Supreme Court confirmed the validity
of individual aboriginal occupancy rights even on lands patented by the United States to the
Santa Fe Railroad, the Solicitor’s Office of the United States Department of the Interior .
(including specifically Felix Cohen) urged for several years in the 1940s that the individual ]
aboriginal occupancy rights of Navajos in the Eastern Navajo Agency be determined, observed |
in a letter to New Mexico Governor Seligman in 1933 that if federal laws were followed l'
“virtually all” of the unallotted lands in the area would have been held in trust for the Navajos,
the General Land Office (later the: Bureau of Land Management) and the Bureau of Indian

Affairs attempted to schedule meetings and hearings to determine those rights, but the effort was
eventually abandoned when the GLO failed to cooperate,

F. Immediately after the restoration orders and after the Midwest Oil decision in 1915
recognizing the validity of withdrawals of public lands by the President for Indian purposes and [
other public purposes, the President of the United States issued several Executive Orders (e.g.,

Nos. 1483, 2513) acquiring and reserving lands in the Eastern Navajo Agency for the Navajo
Nation and its citizens and placing them in trust status, expressly for the purpose of securing
Navajo ownership and control of all lands within the townships so acquired and withdrawn;

G. In several enactments, Congress provided authority for further acquisitions or
exchanges of lands in the Eastern Navajo Agency for the exclusive benefit of the Navajo Tribe,
including the Act of March 3, 1921 and the Act of May 29, 1928;
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H. Inthe 1921 Act, Congress sought to add over 240,000 acres of former railroad land to

. the Navajo tribal trust land base, but the Department of the Interior did not put those lands into
trust status for minor bureaucratic reasons, prompting Senator Wheeler to chastise the
Department, as follows: “Let me understand you. [The 1921 Act] may not provide it, but if there

was an exchange — for instance if the department exchanged public lands for white land, of

course the white land would go to the Indians, there would not be any question about that,
whether the rules and regulations provided for it or not, because that was the intent of the
Congress of the United States.” Swurvey of Conditions of the Indians in the United States:
Hearings Before a Subcomm. of Sen. Comm. on Indian Affairs, 71st Cong. 3d Sess. 9650 (1931);

[. The 240,000 acres of land intended to be held in trust for the Navajo Nation were to be \
included in a New Mexico Navajo reservation boundary act, and were thus segregated from non-
Indian entry under various land orders, but the Congress did not pass a New Mexico boundary
bill so that the Department of the Interior ultimately withdrew those lands under Public Land |
Order 2198 in 1960 for Indian use and approximately 92,000 acres of that land remains in P.L.O.

2198 status, the rest either having been conveyed to the Navajo Nation or, in minor instances, '|
being conveyed to non-Navajos; .

Navajo use under a host of Executive Orders and Public Land Orders, and the federal agencies
(principally the Bureau of Indian Affairs) responsible for administering those lands for Navajo
benefit acknowledge that those lands should typically be transferred to trust status; '

J. Other scattered lands in the Eastern Navajo Agency are currently withdrawn for \

K. Additional conveyances of land within the Eastern Navajo Agency have been
authorized more recently by Congress, including specifically in the Navajo and Hopi Land
Settlement Act (35,000 acres) and more generally pursuant to exchange authorities in the Federal
Land Policy and Management Act and amendments to legislation establishing the Chaco Canyon
National Historical Monument; '

L. Virtually all of the lands in the Eastern Navajo Agency are designated in the BLM
Resource Management Plan as in BLM’s “disposal area.” The land is impossible to administer
productively given the existing land tenures and productive developments in the area are clouded
by unextinguished Navajo rights to the land and minerals;

M. All of the lands of the Eastern Navajo Agency are within the only Secretarially-
approved Iridian Land Consolidation Area under the Navajo Land Consolidation Plan approved

by the Navajo Nation Council and approved under the federal Indian Land Consolidation Act;
and

6. As a result of this unique history and set of circumstances, there are non-Navajo
interests in the Eastern Navajo Agency who have invested private funds, time, and effort under
the apparent authority of leases and permits issued by the Bureau of Land Management
(“BLM™), and both the BLM and the National Park Service (“NPS”) are interested in certain

lands of extraordinary archeological and cultural significance in the area owned or withdrawn for
the use of the Navajo Nation; and
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7. In conjunction with the Navajo Land Department, the ENLC has investigated possible
means for addressing the intolerable conditions experienced by residents of the Eastern Navajo
Agency, the inability of any government to administer and oversee productive development in
the area under existing conditions, and to achieve some justice for the Navajo Nation and the
Navajo residents in the Eastern Navajo Agency without prejudicing the rights and interests of
others; and

8. The ENLC, upon analysis and recommendation of ENLC staff, has determined that,
while the earlier piecemeal efforts of the Congress and the Executive Branch of the United States
have been valuable and successful in some communities in the Eastern Navajo Agency, only a
comprehensive legislative approach is reasonably likely to result in a satisfactory solution to
these unique issues and set of circumstances, that Congress should consolidate much of the
Eastern Navajo Agency in trust status, that all valid existing rights should be preserved in such
legislation, and that the Navajo Nation should offer to convey archeologically and culturally

significant lands desired by the BLM and NPS to the federal Government as part of the
legislation; and

9. The Navajo Nation Council, by Resolution no. CJY-66-97 (July 24, 1997), has
requested the United States to take certain fee lands in the Eastern Navajo Agency owned by the
Navajo Nation into trust status, but neither Navajo Nation officials nor the Bureau of Indian
Affairs have been able to satisfy the directives of such resolution, and the Navajo Nation Council
has, in enacting the Navajo Land Consolidation Plan and in establishing and empowering the
ENLC (among other acts of the Council), expressed repeatedly the high priority placed on land
consolidation in the Eastern Navajo Agency;

10. All 31 Chapters in the Eastern Navajo Agency, the Joint Eastern Agency Land
Board, and the Eastern Navajo Agency Council support this legislative effort, as shown in the
attached Chapter resolutions; and

11. The ENLC believes that the draft legislation attached hereto accomplishes all of
those objectives in a fair and just manner, and that it should recommend that the Navajo Nation
Council formally seek, and the United States Congress enact, such legislation in substantially the
manner reflected in the attached Exhibit “A.”

NOW, THEREFORE, BE IT HEREBY RESOLVED THAT:

1. The Eastern Navajo Land Commission respectfully requests the Navajo Nation
Council to seek, and the United States Congress to enact, legislation to consolidate Navajo lands
in the Eastern Navajo Agency, reconvey lands unlawfully restored to the public domain to the
Navajo Nation in trust status, confirm the trust status of lands purchased or exchanged by the
United States under the 1921 Act, preserve all valid existing rights in lands conveyed or
confirmed in Navajo trust status, and authorize the conveyance of certain Navajo Nation lands
desired by the Bureau of Land Management and/or the National Park Service to the United
States, in substantially the manner reflected in the draft legislation attached hereto as Exhibit
i‘A‘”
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2. The Executive Director and the Chairman of the Eastern Navajo Land Commission
are hereby authorized and directed to take all necessary, desirable and proper steps to effect the
intent of this Resolution.

CERTIFICATION
I hereby certify that the foregoing resolution was considered by the Eastern Navajo Land

Commission at a duly called meeting at which a quorum was present at Crownpoint, New
Mexico, and that the same was passed by vote of 6 in favor, 0 opposed, and 0 abstained, this 10th

day of February, 2010.

Charles Damon, 11, Chairperson
EASTERN NAVAJO LAND COMMISSION

Motion: Kee Hoskie
Second: Ida Nelson
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EXHIBIT E

CIY-66~-97 '

RESOLUTION OF THE
NAVAJO MATION COUNCIL

, % The Navajo Nation Council is the recognized
governing body of the Navajo Nation pursuant to Resolution CD-68-89

(December 15, 1989), 2 N.N.C. $§101; and Kerrxr-McGee v. Navajo Tribe
of Indiang, 471 U.S. 195,201 (1985); and

2. The Rescurces Committee of the Navajo Nation
Council, by Resolution RCAP-69-97, approved and recommended to the
Navajo Nation Council to seek trust status for Navajo Nation Fee ‘
Lands in the Eastern Navajo Agency and Satellite Reservations; and i

3. The Eastern Navajo Agency Council, by Resolution
ENAC-95-02-269 (February 4, 1995), requested that the Navajo Nation
pursue an application to the Department of the Interior requesting
the Navajo Nation Fee lands be taken into trust status to resolve
jurisdictional uncertainties and to provide the corresponding
predictability for law and order and for civil and regulatory
matters; and

: 4. The Navajo Land Department, in cooperation with the
Bureau of Indian Affairs, has presented a 1listing by legal
description of Navajo Nation Fee Lands which would appropriately be
transferred to trust status, such list attached hereto as Exhibit
“A" and subject to be amended to the best interest of the Navajo
Nation and incorporated by reference as if fully set out herein;
and

5. The Navajo Nation Council has reviewed the
justification supporting the above-referenced resolution of the
Resources Committae of the Navajo Nation Council and fully concurs |
in the position that Navajo self-governance and self-sufficiency |
would be enhanced by the proposed fee-to-trust transfer, that -
stability and predictability in the areas of law and order and ‘
civil and requlatory juriasdiction would be served by such transfer, |
that statutory and regulatory authority exists for such transfer,
that negative impacte on other governments will be insignificant l
and that any additional responsibilities for the Navajo Area Office
and/or the Eastern Navajo Agency will be more than offset by the
consistency of administration throughout these areas of Navajo
Indian country.
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MOW THEREFORE BE IT RESOLVED THAT:

1.

The Navajo Nation Council hereby reguests the United

States to acquire in trust status the Navajo Nation Fee Lands
listed in the attached Exhibit “av,

2.

The Navajo Nation Council hereby authorizes and

directs the President of the Navajo Nation to take all necessary
and proper actions to effectuate the fse-to-trust transfer,
including, but not limited to, the following:

(2)

(b)

(c)

(d)

(e)

()

(9)

(h)

(1)

submitting and signing a proposal for the
fee-to-trust transfer, including the legal
description of the affected property;

stating in the proposal statutory and regulatory
authority authorizing the fee-to-trust transfer;

explaining in detail in the proposal the need for
the proposed fee~-to~-trust tranefer and the expected
purposes for which the lands shall be used;

sending notices to and receiving responsea from
state and local governments to resolve possible
conflicts over taxation, and including such notices
and responses with the proposal;

analyzing in the proposal possible jurisdictional
conflicts or problems and the means of resolving
then;

stating in the proposal the impact, if any, on any
added responsibilities for the Navajo Area Office
or Eastern Navajo Agency of the Bureau of Indian
Affairs; .

stating in the proposal that the fee-to-trust
transfer is reguested under the provisions of 25
C.F.R. §151.3 (a) (1) and (2), and to the extent
appropriate, 25 C.F.R. §151.3 (a} (3);

including in the proposal a request for the
fee-to-trust transfer pursuant to 25 C.F.R. §151.9
and discussing, among other things, the factors set
forth in 25 C.F.R. §151.10 (a) - (c) and (e) - (g9),
as sat forth above; and

seeking formal acceptance of the land in trust
status as provided for in 25 C.F.R. §151.13.

Exhibit E; Page 2

oy ——

i Sl P




CIY-66-97

CERTIFICATION

I hereby certify that the foregoing resolution was duly
considered by the Navajo Nation Council at a duly called meeting at
window Rock, Navajo Nation (Arizona), at which a quorum was present
and that same was passed by a vote of 56 in favor, 0 opposed and 0
abstained, this 24th day of July 1997.

nelsey A. a£;aye, Speaker

Navajo Nation Council

-

te Sign
Motion: Edward T. Begay
Second: George Tolth

Exhibit E; Page 3




EXHIBIT F CMY-23-88

Class "B*" Resoclution
Area Approval Regquired

RESOLUTION OF THE
NAVAJO TRIBAL COUNCIL

Approving the Mavajo Land Consolidation Act of 1988

WHEREAS :

s I8 The Navajo Tribal Council is the governing body of
the Navajo Nation; ard

2. On 19 April 1988, the Advisory Committee of the
Navajo Tribal Council recommended that the Navajo Tribal Council
adopt the MNavajo Land Conscolidation Plan, as further described in
Exhibit "B" attached hereto; and

3., On 31 March 1988, the Eastern Navajo Joint Land Board
approved & resolution recommending adoption of the proposed Navajo
Land Consolidation Plan, as described in Exhibit *“B" attached
hereto; and

4. On 9 March 1988, the Resources Committee of the
Mavajo Tribal Council approved a resolution (attached hereto as
Exhibit “B*) recommending adoption of the Navajo Land Consolidation
Plan by the Navajo Tribal Council; and

5. On 6 February 1988, the Eastern ©Navajo Council
adopted a resolution (attached hereto as Exhibit *"B*} which
supports the consent of the Navajo Land Consolidation Plan; and

6. By Resolution ACHY-115-87, the Advisory Committee of
the Mavajo Tribal Council directed the Department of Justice of the
Mavajo MNation and the Kavajo Division of Resources to develop a
yiavajo Land Consolidation Plan for adcption by the Navajo Trilkal
Council as soon as possible; and

7. The Eastern Navajo Agency is composed of a complex
mixture of Indian trust, allotment, state, federal and private
1ands situated in a “*checkerboard* fashion within northwestern New
Mexico; and

8. In 1983, Congress enacted the Indian Land
Consolidation Act (Januvary 13, 1983; P.L. 97-459, Title II; 96
Stat. 2517; amended October 30, 1984; P.L. 98-608; 98 Etat. 3YTL;
codified at 25 U.S.C. 2201, et seg.) to consolidate ownership of
Indian land into a uniform block. The Indian Finance Act (April
12, 1974; P.L. 93-262, Title I, €8 Stat. 78, codified at 25 U.S.C.
section 1466 [1983]) and the Federal Property and Administration
servicas Act of 1949, au amended (codified at 40 U.S.C. Section 483

BEST AVARABLE COPY




(a){8upp. 1987)), provide further authority for taking land anda .,
improvemssnts into trust for the Navajo Nation; and :

9. These Acts provide for, among other things, the ”
~— promulgation of a Tribal land consolidation plan, approved by the
Secretary of the Interior, to provide for: consoclidation of Indian
land through exchange or purchase; elimination of wundivided
fractional interests in tribal trust or allotted land situated in
the designated consolidation area (2% U.5.C. 2203 [1987 Supp.]);

and, provision for the transfer of excess federzl property in trust
to the Mavajo Nation; and

10. The Navajo Nation Department of Justice has drafted
a Land Consolidation Plan to facilitate the acquisition and
consolida*ion of lands for the use of the Navajo people in the
States of Arizona, New Mexicoc and Utah; and

11, The Navajo peoples desire to consclidate the
*checkerboard” pattern of land tenure in the eastern portion of the
Navajo Indian Reservation and the Eastern Navajo Agency for the use
of the Mavajo people; and

12. The Navajo Land Consolidation Plan, attached hereto
as Exhibit "A*, will serve the best interests of the Navajo Nation
and should bs adopted; and

13: Since February of 1988, the Navajo Nation has
presented the draft Navajo Land Consolidation Plan to varicus
Chapters and Navajo allottee organizations throughout the Eastern
Mavajo Agency. Based upon comments received from various Federal
agencies, the Department of Justice of the Navajo Nation, and the
general public, the plan has been amended *rom time to time as
described in Exhibit *C*, attached hereto; and

14. various chapters throughout the Eastern Navajo
Agency have adopted resolutions supporting the Navajo Land
consolidation Plan, as further described in Exhibit "D* attached
hereto; and

15. The Department of Justice of the Navajo Nation has
recommended additional language to the proposed consolidation plan
(as described on pages 1, 3, 4, 6, 7, B of Exhibit *"A*) since the
Avisory Committee reviewed and recommended adoption of the plan.

NOW THEREFORE BE IT RESOLVED THAT:

1. The Navajo Tribal Council hereby approves the Navajo H
Land Consolidation Act of 1988 by adopting the Navajo Land
consolidation Plan attached hereto as Exhibit "A>.

. The Navajo Tribal Council further requests the
secretary of the Interior to delegate his authority to approve the :
Mavajo Land Consolidation Plan to the Area Director, Navajo Aresz, ‘
Bureau of Indian Affairs. ;

Exhibit F; Page2 BESYT AVAILABLE CIPY
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CERTIFICATION

I hereby certify that the foregoing rxesolution was
considered by the Navajo Tribal Council at a duly called meeting in
Window Rock, Navajo Nation (Arizona), at which a quorum was present
and that same was passed by a vote of 49 in favor and 0
opposed, this _4 day of May , 1588.

ce Chairman

Council

Exhibit F; Page 3 BEST AVAILAELS DY
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Class “BY Resolution
Area Approval Required.

RESOLUTION OF THE
NAVAJO TRIBAL COUNCIL

Approving Amandments to the Nava4o Land Consolidation Plan
WHEREAS;

1. The Navajo Tribal Council is the governing body of
the Navajo Nation; and

2. In 1983, Congress enacted the Indian Land
Consolidation Act, Act of January 13, 1983, Public Law 97-459,
Titic II, 96 Stat. 2517, codified =g amended at 25 U.S.C., Section
2201 et seq., to consolidate ownership of Indian land into a
uniform block; and

3. On May 4, 1988, by Navajo Tribal Council Resolution
CNY-23-88, the Navajo Tribal Council enacted the Navajo Land
Consolidation Plan, codified at Title 16 of the Navajo Tribal Code,
Section 501 et seq.; and

4. Sections 503(C) and 503.1(C) of the WNavajo Land
. Consolidation Plan provida tha+t all proceeds derived from the
Navajo Land Consolidation Plan transactions shall be deposited inte
a tribally-created iuterest bearing account established under the
supervision of the K Director of the Navajo Office of Financial
Services; and

5. Federal law, the Indian Land Congolidation Plan Act,
25 U.8.C., Section 2203(a)(4), requires that the Secretary of the
Interior, rather than the Tribe, maintain a separate trust account
consisting of the proceeds of land consolidation transactions made
pursuant to the said Act; and

6. The Field 8Solicitor for the Department of the
Interior, Navajo Area Office, has informed the Navajo Department of
Justice that Sections 503(C) and 503.1(C) of the Navajo Land
Consolidation Plan are inconsistent with the federal statutes at
25 U.S.C., Section 2203(a)(4) and that the Area Director will not
approve said Plan unless and until it is amended to comply with
federal law; and i

7. Pursuant to 25 U.S.C., Section 2203(a) the Navajo
Land Consolidation Plan must be approved by the Sccretary of the
Interior or his designee, the Areas Director of the Navajo Area
Offi e; and

s | BEST AVAILABLE COPY
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. 8. The Department of Justice of the Navajo Nation has \
E recossended amendatory language to the Navajo Land Consolidation |
Plan in order to bring it into compliance with federal law, which

S’ amendments ars attached hereto as Exhibit "A*,

9. On 20 October 1988, the Advisory Committee of the
Mavajo Tribal Council recommended that the Navajo Tribal Council
adopt the proposed Amendments to the Navajo Land Consolidation
Plan, as further described in Exhibit *B* attached hereto. a
NOW THEREFORE BE IT RESOLVED THAT: | |

1. The Navajo Tribal Council hereby approves the
Amendments to Sections 503(C) and 503.1(C) of the Navajo Land
Consolidation Plan Act, pursuant to Exhibit *A*, attached hereto
and incorporated herein by this reference, in order to bring the
said Plan into compliance with federal law.

2. The Navajo Tribal Council further requests that the
Area Director, Navajo Area, Bureau of Indian Affairs, approve the
Navajo Land Consolidation Plan as herein amended. j

CERTIFICATION

I hereby certify that the rforegoing resolution was duly
considered by the Navajo Tribal Council at a duly called meeting in
wWindow Rock, Navajo Nation (Arizona), at which a quorum was present
and that same was passed by a vote of 46 in favor and 0 opposed,
this 25th day of October 1988.

~—
airm ‘
Navajo Tribal Coupcil
i

AEOT AULAY amy = e,
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
NAVAJO AREA OFFICE L

P. 0. Box M
Window Rock, Arizana E&Z15-07
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Chairman, Mavajo Tribal Councal
Dear Mr. MacDonald:

Reference is made to Navajo Tribal Council Resolution No. CMY-23-88
entitled "Approving the Navajo Land Consclidation Act of 19887, as |
_amended by Resolution No. CO-43-88 entitled "Aporoving fmendments to

the Navajo Land Consglidation Plan.”

The FPlan has been concurred in by the Eastern Navajo Agency Council
and various Navajo chapters. At the request of the Albuguerque Area
Director, the Plan was presented to the Ramah Navajo Chapter for '
comment. The Chapter expressed a desire that the lands escheat to

» the Band rather than the Navajo Tribe. However, this is not

sl permissible under law and the point is moot. You have informed my
office that the Ramah Tribal Council delegate voted in favor of the
resolution when it was adopted aon May 4, 1988, by a vote of 49 in
favor and O opposed. The office of the Albuguerque Area Office was
consulted on this matter and a decision has been made to approve the
resolution and plan, which has been amended to deal with our
ob jections.

Although the resclution and plan cite various statutes which could
give authority to take lands in trust, approval of the resolution
_should not be interpreted as blanket authority to acquire lands in
. trust. Each trust acgquisition will be dealt with on its own merits {

in accordance with appropriate law and 285 CFR 132.

The above resolutions are hereby approved under authority delegated
to the Area Director by Secretarial Redelegation Order 209 DM 8 and
230 DM 3.

Sincerely,

Area Directar

Frve Law Firm, P.C,

— Paul E. Frye
Attorney at Law

| Academy Rd. NE. Tel. 505-296.9400 FRIRF e '
°10 Fax: 505-296-9401 :'

Memue, N.M., 87111 e-mail: pef @fryelaw,us ‘
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o’ EXHIBIT

RESOLUTION

NAVAJO NATION COUNCIL

tabbles®

22°¢ NAVAJO NATION COUNCIL - Second Year, 2012
AN ACTION

RELATING TO THE RESOURCES AND DEVELOPMENT AND NAABIK’ IYATI'
COMMITTEES, APPROVING AND REQUESTING THAT THE UNITED STATES
CONGRESS ENACT LEGISLATION TO TAKE INTO TRUST STATUS NAVAJO
LANDS IN THE EASTERN NAVAJO AGENCY, CONVEY OR RE-CONVEY LANDS TO
THE NAVAJO NATION IN TRUST STATUS, CONFIRM THE TRUST STATUS OF
LANDS PURCHASED BY THE UNITED STATES UNDER LEGISLATION INTENDED
BY CONGRESS TO BE HELD IN TRUST FOR THE NAVAJO NATION, PRESERVE
ALL VALID EXISTING RIGHTS, AUTHORIZE THE CONVEYANCE OF NAVAJO
NATION  INTERESTS IN CERTAIN LANDS OF  EXTRAORDINARY
ARCHAEOLOGICAL SIGNIFICANCE TO THE UNITED STATES TO CONSOLIDATE
SUCH LANDS IN FEDERAL OWNERSHIP, AND, SUBJECT TO COMPLIANCE WITH
SUCH PROPOSED FEDERAL LEGISLATION, TO OBTAIN THE NECESSARY FUNDS
AND AUTHORITY FROM THE UNITED STATES SO THAT THE NAVAJO NATION
WILL HAVE THE SOLE AUTHORITY FOR FUTURE CONSTRUCTION,
MAINTENANCE AND REHABILITATION OF THE NAVAJO INDIAN IRRIGATION
- PROJECT

BE IT ENACTED:

Section 1. The Navajo Nation hereby finds the following with
respect to this resolution:

L The Navajo Nation Council is the governing body of the
Navajo Nation. 2 N.N.C. §102; and

2 The Eastern Navajo Land Commission (“ENLC”) is
established as a Commission of the Navajo Nation within the
Legislative Branch of Government, 2 N.N.C. §861; and

3 Among other authorities and duties under the amended
ENLC Plan of Operation, the ENLC is charged with assuming
primary responsibility for the direction of the Navajo Nation's
land acquisition consolidation efforts in the Eastern Navajo
Agency, 2 N.N.C. §863(I); and
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4. Most lands in the Eastern Navajo Agency are either
held in trust for the Navajo Nation or for Navajo allottees, or
are held in fee status by the Navajo Nation; well over 90% of
the people living in the area are Navajo citizens and most of
the rest are either married into Navajo families or are
government officials and teachers who moved into the area for
the purpose of assisting Navajo people and Navajo communities
there; and the vast majority of government services and
infrastructure provided for the people in the area are provided
by the Navajo Nation, individual Navajo Chapters, and agencies
of the United States of America; and

& The predominance of the Navajo Nation and its citizens
in life in the Eastern Navajo Agency reflects the facts that the
Dinetah, the site of Navajo emergence, is located at the

northeast part of the Eastern Navajo Agency; the area is wholly
within the aboriginal lands of the Navajo, as confirmed by the
Tndian Claims Commission, signifying that the Navajo People have
occupied the area to the exclusion of others from time
immemorial; no Act of Congress has ever extinguished the
individual aboriginal occupancy rights of the Navajo people
living in the area; and non-Navajo settlement is discouraged by
the distinctly Navajo character of the area, the crazy-quilt of
land titles and governmental jurisdiction, and lack of basic
services and infrastructure taken for granted in non-Indian
areas; and

6. Although agencies of the United States act with the
apparent understanding that some or all of the lands in the
Eastern Navajo Agency not formally held in trust for or in fee
by the Navajo Nation or Navajo allottees may be administered by
the United States as public lands, that understanding is,
subject to reasonable dispute, for the following reasons, among
others:

A. After the Navajo internment at Fort Sumner, federal
military officials authorized and encouraged Navajo
people to return tc their former homesteads in the
area of the Eastern Navajo Agency and elsewhere in
Navajo Indian Country notwithstanding the fact that a
small Reservation had been set aside for the Navajo
Nation under the Treaty of June 1, 1868, and Navajo
citizens have continued to live in the Eastern Navajo
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Agency area since that time, having established and
preserved their individual aboriginal occupancy
rights to almost all of the area;

B. Navajo rights and interests in a 1.9 million acre
part of the Eastern Navajo Agency were recognized by
President Theodore Roosevelt in 1907 through
Executive Order no. 709, when the President set aside
that land as an addition to the Navajo Reservation;
however, a typographical error in that Executive
Order caused such Reservation addition to extend
almost to Santa Fe, motivating non-Indian interests
to vigorously seek the restoration of that land to
the public domain;

C. Congress enacted a law in 1908 that mandated
allotments to be granted to all Navajos living in the
Executive Order 709 area (as amended by E.O. 744,
correcting the typographical error) prior to any
surplus lands being restored to the public domain,
put the allotting process was little more than half
finished when 1lands in the E.OQ. 709/744 area were
g restored to the public domain by Executive Orders
1000 and 1284, resulting in the invalidity of these
restoration orders;

D. Although the Navajo Nation’s claim to such restored
land was denied by the Tenth Circuit Court of Appeals
in Navajo Tribe v. State of New Mexico, 809 F. 2d
1455 (10®™® cCir. 1987), that decision was not a
decision on the merits, such that the Navajo Nation
retains its claim to beneficial title to all restored
lands but is merely without a judicial forum to press
them, see also United States v. Gammache, 713F. 2d
588, 591 — 92 & n. 9 (10*® cir. 1983), Block v. North
Dakota, 461 U.S. 273, 291 (1983), and North Dakota ex
rel Bd. Of Univ. v. Block, 789 F.2d 1308, 1314 (8%
Cir. 1986);

E. Similarly, after decisions of the United States
Supreme Court confirmed the validity of individual
aboriginal occupancy rights even on lands patented by
the United States to the Santa Fe Railroad, the
Solicitor's Office of the United States Department of
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Interior (including specifically Felix Cohen) urged
for several years in the 1940s that the individual
aboriginal occupancy rights of Navajos in the Eastern
Navajo Agency be determined, observed in a letter to
New Mexico Governor Seligman in 1933 that if federal
laws were followed “virtually all” of the unallotted
lands in the area would have been held in trust for
the Navajos, the General Land Office (later the
Bureau of Land Management) and the Bureau of Indian
Affairs attempted to schedule meetings and hearings

to determine those rights, but the effort was
eventually abandoned when the GLO failed to
cooperate;

F. Immediately after the restoration orders and after
the Midwest 0il decision in 1915 recognizing the
validity of withdrawals of public 1lands by the
President for Indian purposes and other public
purposes, the President of the United States issued
several Executive Orders (e.g., Nos. 1483, 2513)
acquiring and reserving lands in the Eastern Navajo
Agency for the Navajo Nation and its citizens and

~r’ placing them in trust status, expressly for the
purpose of securing Navajo ownership and control of
all 1lands within the townships so acquired and
withdrawn;

G. In several enactments, Congress provided authority
for further acquisitions or exchanges of lands in the
Eastern Navajo Agency for the exclusive benefit of
the Navajo Tribe, including the Act of March 3, 1921
and the Act of May 29, 1928;

H. In the 1921 Act, Congress sought to add over 240,000
acres of former railroad land to the Navajo tribal
trust land base, but the Department of the Interior
did not put those lands into trust status for minor
bureaucratic reasons, prompting Senator Wheeler to

chastise the Department, as follows: “Let me
understand you. [The 1921 Act] may not provide it,
but if there was an exchange - for instance 1if the

department exchanged public lands for white land, of
course the white land would go to the Indians, there
would not be any question about that, whether the
rules and regulations provided for it or not, because
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that was the intent of the Congress of the United
States.” Survey of Conditions of the Indians 1in the
United States: Hearings Before a Subcomm. of Sen.
Com. on Indian Affairs, 71°® Cong. 3d Sess. 9650
(1931) ;

I. The 240,000 acres of land intended to be held in
trust for the Navajo Nation were to be included as
part of the Navajo Reservation in federal legislation
proposed in the 1930s to establish the boundaries of
the Navajo Reservation in New Mexico, and were thus
segregated from non-Indian entry under various land
orders, but the Congress did not pass a New Mexico
boundary bill for the Navajo Reservation and the
Department of the Interior ultimately withdrew those
lands under Public Land Order 2198 in 1960 for Indian
use, and approximately 92,000 acres of that land
remains in P.L.O. 2198 status, the rest either having
been conveyed to the Navajo Nation or, in minor
instances, conveyed to non-Navajos;

J. Approximately 5,326 acres of land tracts known as the
vSouthwestern Range and Sheep Breeding Laboratory”
(“Sheep Lab Lands”) were transferred to the BIA after
a 10-year experimental use period by the U.S.
Department of Agriculture ended in 1965. The Sheep
Lab Lands together with the adjacent Fort Wingate
school tract of 1,145 acres, totaling approximately
6,471 acres, are administered by the Navajo Region
Bureau of Indian Affairs. Other scattered lands in
the Eastern Navajo Agency are currently withdrawn for
Navajo use under a host of Executive -Orders and
Public Land Orders, and the federal agencies
(principally the Bureau of Indian Affairs)
responsible for administering those lands for Navajo
penefit have acknowledged that those lands should
typically be transferred to the Navajo Nation in
trust status;

\-.../.

K. Additional conveyances of land within the Eastern
Navajo Agency have been authorized more recently by
Congress, including specifically in the Navajo and
Hopi Land Settlement Act (35,000 acres) and more
generally pursuant to exchange authorities 1in the
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Federal Land Policy and Management Act and amendments
to legislation establishing Chaco Canyon National
Historical Monument;

L. Virtually all of the lands in the Eastern Navajo
Agency are designated in the BLM Resource Management
Plan as 1in BLM’'s “disposal area”. The land is
impossible to administer productively given the
existing land tenures and productive development in
the area is hindered or foreclosed by unextinguished
Navajo rights to the land and minerals;

M. All of the lands of the Eastern Navajo Agency are
within the Navajo Land Consolidation Area pursuant to
the Navajo Land Consolidation Plan approved by the
Navajo Nation Council pursuant to Resolution No. CMY-
23-88 (May 4, 1988) and approved by the Secretary of
the Interior under the federal Indian Land
Consolidation Act, see composite Exhibit 2; and

T As a result of this unique history and set of
circumstances, there are non-Navajo interests in the Eastern
Navajo Agency who have invested private funds, time, and effort
under the apparent authority of leases, and both the BLM and the
National Park Service (NPS) are interested in certain lands of
extraordinary archaeological and cultural significance in the
area owned or withdrawn for the use of the Navajo Nation; and

8. In conjunction with the Navajo Land Department, the
ENLLC has investigated possible means for addressing the
intolerable conditions experienced by residents of the Eastern
Navajo Agency, the inability of any government to administer and
oversee productive development in the area under existing
conditions, and to achieve some justice for the Navajo Nation
and the Navajo residents in the Eastern Navajo Agency without
prejudicing the rights and interests of others; and

9 The ENLC, upon analysis and recommendation of ENLC
staff, has determined that, while earlier piecemeal efforts of
the Congress and the Executive Branch of the United States have
been valuable and successful in some communities in the Eastern
Navajo Agency, only a comprehensive 1legislative approach 1is
reasonably likely to result in a satisfactory solution to these
unique issues and set of circumstances, that Congress should
consolidate much of the Eastern Navajo Agency into trust status,




CO-47-12

that all wvalid existing rights should be preserved in such
legislation, and that the Navajo Nation should offer to convey
archaeologically and culturally significant lands desired by the
BIM and NPS to the Federal Government as part of the
legislation; and

10. The Navajo Nation Council, by Resolution No. CJY-66-97
(July 24, 1997) (Exhibit 3, attached hereto), has requested the
United States to take certain fee lands in the Eastern Navajo
Agency owned by the Navajo Nation into trust status, but neither
Navajo Nation officials nor the Bureau of Indian Affairs have
been able to satisfy the directives of such resolution, and the
Navajo Nation Council has, in enacting the Navajo Land
Consolidation Plan and in establishing and empowering the ENLC
(among other acts of the Council), expressed repeatedly the high
priority placed on land consolidation in the Eastern Navajo
Agency; and

11. All 31 Chapters in the Eastern Agency, the Joint
Eastern Agency Land Board, and the Eastern Navajo Agency Council
support this legislative effort, as shown in the Chapter
resolutions attached hereto as composite Exhibit 4; and

12. By legislation CAP-11-11 (Apr. 27, 2011), the Navajo
Nation Council formally approved the NELI initiative and
requested Congress to enact legislation effectuating its terms;
and

13. Congress authorized the Navajo Indian Irrigation
Project (“NIIP”) in 1962, adopting an agreement among the State
of New Mexico, the United States of America and the Navajo
Nation providing that the United States would construct a
110, 630-acre irrigated farm on lands to be held in trust for the
Navajo Nation and would shoulder the burden of Operations and
Maintenance (“0&M”) through ten years after project completion,
such project intended by Congress to be completed within
approximately 15 years; and

14. In the same authorizing legislation, Congress
suthorized construction of the San Juan-Chama Diversion Project
(rsJcppP”), and the NIIP and the SJCDP were expected to be

completed contemporaneously; however, the SJCDP was completed
many years ago and the NIIP is still only approximately 80%
complete; and
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15. The Navajo Nation has complied with its promises
leading to the NIIP legislation and seeks to secure the benefit
of its bargain with the United States and the State of New

Mexico, 1i.e., a completed, functional 110,630-acre NIIP and
federal support for O&M through ten vyears after project
completion, and supports creative ways to accomplish this

objective; and

16. Pursuant to the Act of September 2, 1958, Pub. L. 85-
868, 72 Stat. 1686, the Navajo Nation conveyed lands to the
United States in the vicinity of what is now Page, Arizona to
permit the construction and operation of the Glen Canyon Dam and
related power-producing facilities in exchange for federal lands
within the Navajo Reservation in the McCracken Mesa area,
subject to reservations of minerals in the conveyed lands by the
Navajo Nation and the United States; however, the Navajo
Nation’'s minerals are now legally and practically inaccessible,
and the minerals that the United States reserved at McCracken
Mesa are largely undeveloped; and

17. The Navajo Nation believes that the federal share of
mineral royalties from lands administered in the Eastern Navajo
Agency by the Bureau of Land Management, potential mineral
royalties from  the subsurface of Navajo trust lands in the
McCracken Mesa area, and an appropriation of money for a
permanent NIIP OM&R Trust Fund to be administered by the Navajo
Nation may suffice to permit the Navajo Nation to complete the
NIIP and operate and maintain it properly for the benefit of the
Navajo people; and

18. The Navajo Nation established the Navajo Agricultural
Products Industry (“"NAPI”) as a wholly owned Navajo enterprise
to operate and manage a commercial farm on the NIIP, and its
Board of Directors, by Resolution No. BDO-36-11 (Oct. 28, 2011)
(Exhibit 5, attached hereto) has expressed its support for
federal legislation that would both consolidate 1lands in the
Eastern Navajo Agency for the benefit of the Navajo Nation,
convey the mineral estate to the McCracken Mesa area within the
Navajo Reservation to the Navajo Nation, and resolve the federal
Government’'s obligations to complete the NIIP and perform O&M
through ten years after project completion; and

19. Similarly, the Eastern Navajo Land Commission
resolved, by Resolution No. ENLCO-07-11 (Oct. 28, 2012) (Exhibit
6, attached hereto), to support such revision to the original
NELI concept, and requested the Navajo Nation Council to express
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its support for such revised initiative by appropriate
legislation, and has provided an executive summary of the
initiative attached hereto as Exhibit 7; and

20. The Navajo Nation believegs it is in the best interest
of the Navajo Nation to consolidate the Navajo lands in Eastern
Navajo Agency, to obtain the mineral estate under Navajo Nation
trust lands in the McCracken Mesa area of the Navajo
Reservation, and to resolve creatively the federal Government’'s
obligations to complete the NIIP and to provide for O&M of the
NIIP through ten years after project completion, all as provided
in appropriate federal legislation.

Section 2. The Navajo Nation hereby requests the United States
Congress to consolidate Navajo lands in the Eastern Navajo
Agency, to convey the mineral estate of the McCracken Mesa area
underlying the surface estate now held in trust by the United
States for the Navajo Nation and within the Navajo Reservation
to the Navajo Nation, to appropriate money to establish a
permanent NIIP OM&R Trust Fund, and to resolve the United
States’ obligations to complete construction of the NIIP and
provide for OM&R of the NIIP.

2 The Navajo Nation respectfully requests the United
States Congress to enact legislation to consolidate
Navajo lands in the Eastern Navajo Agency; and

2 The Navajo Nation respectfully requests that the
United States Congress re-convey lands prematurely
restored to the public domain to the Navajo Nation
in trust status; and

3 The Navajo Nation respectfully requests the United
States Congress to confirm the trust status of lands
purchased or received in exchanges by the United
States under the 1921 Act; and

4. The Navajo Nation respectfully requests the United
States Congress to convey to the Navajo Nation in
trust status the mineral estate of lands in the
McCracken Mesa area within the Navajo Reservation,
the surface estate of which is held in trust for the
Navajo Nation by the United States; and
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The Navajo Nation respectfully requests the United
States Congress to preserve all wvalid existing
rights in lands conveyed or confirmed in Navajo
trust status; and

The Navajo Nation respectfully requests the United
States Congress to appropriate sufficient monies, to
the Navajo Nation for the establishment of a
permanent “NIIP OM&R Trust Fund” to be administered
by the Navajo Nation; and

The Navajo Nation respectfully requests the United
States Congress to authorize the conveyance of
certain Navajo Nation lands desired by the Bureau of
Land Management and/or the National Park Services to
the United States; and

Upon the conveyance, reconveyance, or confirmation
of such lands in trust status for the benefit of the
Navajo Nation, the dedication of mineral revenues
from such lands to a NIIP Construction account to be
administered by the Navajo Nation, and the
appropriation of such amount for the NIIP OM&R Trust
Fund, the Navajo Nation shall consider the United
States to be relieved of further obligations for the
construction and operations and maintenance of the
NIIP; provided, however, that the United States will
retain the obligation to remedy deficiencies in the
design and construction of the NIIP to date, all as
provided more specifically in draft legislation
attached hereto as Exhibit 1; and

The Navajo Nation respectfully requests the United
States Congress to enact such legislation that is
substantially consistent with the principles
reflected in the draft legislation attached hereto
as Exhibit 1.

The Navajo Nation shall also support any additional
federal legislation that permits or mandates the
exchange by the State of New Mexico through the State
Land Office of State lands in the Eastern Navajo Agency
for federal lands of comparable value elsewhere in New
Mexico and the reconveyance of such State lands from the
United States to the Navajo Nation in trust status in
substantially the manner accomplished in the Utah
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portion of the Navajo Reservation as provided in the
Acts of October 1, 19932, Pub. L. 103-93, 107 Stat. 995
and Octcber 31, 1998, Pub. L. 105-335, 112 Stat. 3139,

and as may be agreeable to the New Mexico State Land
Commissioner.

Section 3. The Navajo Nation hereby creates a NELI / NIIP
Committee with the authority to negotiate with the United States
all appropriate terms and conditions that are consistent with
this Resolution that would authorize the Navajo Nation the
authority to construct, rehabilitate, and maintain the NIIP in
the future and that would grant the Navajo Nation the necessary
sums of money for future construction, rehabilitation, and
maintenance of the NIIP and creates a NELI / NIIP Technical
Support Team to provide substantive technical support to the
NELI / NIIP Committee.

p £ The Navajo Nation Council recognizes that
negotiating the terms and conditions necessary soO
that the Nation can obtain the authorization and
funding necessary for future construction,
rehabilitation, and maintenance of the NIIP is a
critical endeavor that demands special attention.
The Nation’s ability to provide special attention to
this critical endeavor is ensured by creating a NELI
/ NIIP Committee of Navajo Nation officials. The
Council hereby appoints the following
officials to the NELI / NIIP Committee: all Council
Delegates who officially serve on the Eastern Navajo
Land Commission and all Council Delegates who
represent Chapters that contain NIIP lands:

2 The NELI / NIIP Committee shall sunset on the last
day of the 22" Navajo Nation Council. If there
continues to be a need for a NELI / NIIP Committee,
at its first meeting, regular or special, the 23
Navajo Nation Council shall appoint a NELI / NIIP
Committee. That NELI / NIIP Committee shall sunset
on the last day of the 23" Navajo Nation Council.
This appointment process for the NELI/NIIP Committee
shall continue in a like manner through successive
Navajo Nation Councils until the Council determines
that the final terms and conditions necessary for
the Nation to obtain authorization and funding for
the construction and rehabilitation of the NIIP are
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reached or that a NELI / NIIP Committee is no longer
needed.

The NELI / NIIP Committee is authorized to negotiate
the terms and conditions necessary for the Nation to
obtain authorization and funding for future
construction, rehabilitation, and maintenance of the

NIIP. The NELI / NIIP Committee is authorized to
recommend approval of final terms and conditions to
the Navajo Nation Council. While the Navajo Nation

Council reserves to itself the authority to give
final approval to any terms and conditions, if in
the judgment of the NELI P NIIP Committee,
circumstances outside the control of the NELI / NIIP
Committee arise such that it should be delegated the
authority to approve a final resolution, the NELI /
NIIP Committee shall seek such delegated authority
from the Navajo Nation Council as soon as the NELI /
NIIP Committee becomes aware of such circumstances.

The Navajo Nation’'s approval of final terms and
conditions shall be made only after appropriate due
diligence.

The Navajo Nation Council recognizes that reaching
the necessary terms and conditions will involve many
complex issues and that the NELI / NIIP Committee
must have substantive technical support in order to
effectively negotiate and recommend final terms and
conditions. The Navajo Nation Council hereby creates
the NELI / NIIP Technical Support Team. The NELI /
NIIP Technical Support Team will consist of the
Assistant Attorney General for the Department of
Justice Natural Resources Unit, the Eastern Navajo
Land Commission legal counsel, and Navajo Nation
employees and consultants who have expertise in the
substantive areas of finance, oil and gas
production, large irrigation farming projects, and
any other substantive areas deemed necessary to
provide substantive technical support to the NELI/
NIIP Team. At its first meeting, the NELI/NIIP
Committee will identify by position title all other
persons who shall serve on the NELI/NIIP Technical
Support Team.
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Section 4. The Navajo Nation hereby authorizes the President of
the Navajo Nation to execute any and all documents and take any
reasonable and proper steps necessary to effectuate the intent
and purpose of this resolution.

CERTIFICATION

I hereby certify that the foregoing resolution was duly
considered by the Navajo Nation Council at a duly called meeting
in Window Rock, Navajo Nation (Arizona) at which a dquorum was
present and that the same was passed by a vote of 14 in favor
and 1 opposed, this 17" day of October, 2012.

ajo\Nation Council

et z3im

Date v

Motion: Honorable Walter Phelps
Second: Honorable Danny Simpson

ACTION BY THE NAVAJO NATION PRESIDENT:

i I hereby sign into law the foregoing

legislation, pursuant to 2 N.N.C.
§1005 {Cétlo), on this ___ day
o oCT 2012
. « =
. Ben Shelly,_izééident
Na(ajo'ﬁh:ion

2 L7 hereby veto the foregoing
legislation, pursuant to 2 N.N.C.
§1005 (C) (11), this day of

- 2012 for the reason(s)
expressed in the attached letter to
the Speaker.

Ben Shelly, President
Navajo Nation
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An Act to declare that certain land and interests in land of the United States
be held in trust for the Navajo Nation as a part of the Navajo Indian
Reservation, to accept the conveyance of certain land and interests in land
of the Navajo Nation, to preserve valid existing rights, to fulfill the
obligations of the United States under the Act of June 13, 1962, Pub. L. 87-
483, 76 Stat. 96, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled:

Sec. 1. Short Title. This Act may be cited as the “Navajo Land Exchange and Archeological
Protection Act of 2012.”

Sec. 2. Definitions. For the purpose of this Act —

(a) “BIA” means the Bureau of Indian Affairs of the Department of the Interior or its
SUCCessor agency.

(b) “BLM” means the Bureau of Land Management of the Department of the Interior
- or its successor agency.

(c) “Existing Leases” means all existing mineral leases, including without limitation
oil and gas leases, which may have been issued or approved pursuant to the Mineral
Leasing Act of 1920 (41 Stat. 437), or section 5 of the Mineral Leasing Act for
Acquired Lands of August 7, 1947 (61 Stat. 913, 915), or any other applicable federal
law; all existing valid grazing leases; all existing valid rights-of-way or easements;
and all other grants issued and contracts validly entered into by the United States
respecting the lands described in subsections 3(a) and 3(b) of this Act.

(d) “Navajo Nation” means the federally recognized Indian Tribe also known as the
Navajo Tribe of Indians.

(e) “NIIP” means the Navajo Indian Irrigation Project authorized under the Act of
June 13, 1962, Pub. L. 87-483, 76 Stat. 96.

€3] “NIIP Construction Account” means the account to be established by the Navajo
Nation for the administration of the Navajo Nation’s share of Revenues to complete
the construction of the NIIP or for other purposes to be determined by the Navajo
Nation in its discretion.

(8) “NIIP O&M Trust Fund” means the fund to be established under section 7(a) of

e this Act to be administered by the Navajo Nation, or in its discretion, any entity of the
Navajo Nation, including but not limited to any enterprise of the Navajo Nation, to



ensure the proper operation and maintenance of the NIIP by the Navajo Nation
following the enactment of this Act and the establishment of such Fund as provided in
this Act.

(h) “ONRR” means the Office of Natural Resources Revenue under the supervision
of the Assistant Secretary of the Interior for Policy, Management and Budget
responsible for, among other things, the royalty and revenue management function of
the Department of the Interior, including the collection and distribution of Revenue,
auditing compliance and asset management, or its successor agency.

(1) “Revenues” means all gross receipts, including without limitation bonuses, rents,
and royalties derived or other payments received by the United States from the
Existing Leases.

(M “Secretary” means the Secretary of the Interior.
Sec. 3. Conveyance of Federal Lands to the Navajo Nation

(a) Conveyance of Lands in New Mexico.  Except as hereinafter provided and except
for any lands described in EXHIBIT B, all of the right, title and interest of the United States in
all of the land described in EXHIBIT A together with any federal improvements now thereon
and all minerals underlying any such land, are hereby declared to be held by the United States in
trust for the Navajo Nation, and shall be a part of the Navajo Reservation.

(b) Conveyance of Minerals in Utah Portion of Navajo Reservation. Except as
hereinafter provided, all of the right, title and interest of the United States in all of the land
conveyed subject to a reservation of minerals to the Navajo Nation pursuant to the Act of
September 2, 1958, Pub. L. 85-868, 72 Stat. 1686, by the United States of America, together with
any federal improvements now thereon and all minerals underlying such land, are hereby
declared to be held by the United States in trust for the Navajo Nation, and shall be a part of the
Navajo Reservation.

(c) Notice of Conveyance in Federal Register. The Secretary shall cause to be published
expeditiously in the Federal Register the boundaries and descriptions of the lands conveyed by
this Act.

Sec. 4. Preservation and Protection of Existing Rights.

(a) In general. Nothing in this Act shall deprive any person of any valid existing right of
possession, contract right, interest, easement, or title he may have in the lands described in
subsections 3(a) or 3(b) of this Act, or of any existing right of access over and across such lands
to public domain lands, as determined by the Secretary.

(b) Jurisdiction Preserved. This Act shall not be construed to create or confirm “Indian

lands” or “Indian Country” jurisdiction over lands subject to Existing Leases and conveyed to the
Navajo Nation under this Act, and the Navajo Nation shall have no regulatory or other



o, jurisdiction over the Existing Leases, or the lands subject to the Existing Leases, or the owners or
operators of the Existing Leases, to the extent that such jurisdiction is founded on this Act;
provided, however, that any jurisdiction of the Navajo Nation based on other legal principles
shall be unaffected by this Act.

(c) Preservation and Protection of Existing Leases, Rights-of-Way, and Easements. All
Existing Leases shall remain in full force and effect in accordance with the provisions thereof;
provided, however, that all Revenues from the Existing Leases shall be administered in
accordance with section 5 of this Act.

(d) Treatment of Pending Applications for Leases, Rights-of-Way, or Easements.

(i) In general. All applications for mineral leases, grazing leases, rights-of-way
or easements, or other rights or interests in the lands described in subsections 3(a) or 3(b)
of this Act and pending on the date of enactment of this Act shall be rejected and the
advance rental payments, bonuses, fees, or other consideration tendered with or in
connection with such applications returned to the applicants. All applications for such
leases, rights-of-way, or easements or other rights or interests in such lands made under
the public land laws after the date of enactment of this Act shall be rejected.

(ii) Exception. No such application shall be rejected if such rejection would
constitute a deprivation of property or an impairment of a contract between an applicant
and the United States in violation of the United States Constitution.

(iii) Preference Right Coal Lease Applications. This Act shall not affect any
determination of commercial quantitics or other relevant factor in the adjudication by the
BLM of any coal preference right lease application pending on the date of enactment of
this Act. The BLM’s decision to approve any such coal lease application shall be
unaffected by this Act, and any such validly approved coal lease shall be an “Existing
Lease” under this Act.

Sec. 5. Existing Leases — Revenue Administration and Lease Regulation.

(a) Revenue Administration. On and after the date of enactment of this Act and during
the pendency of the Existing Leases:

(i) the payors under such Existing Leases will continue to pay and to report the
payment of the Revenues exclusively to the ONRR in conformity with the terms of the Existing
Leases and under Federal regulations promulgated under Federal laws applicable to public
domain lands;

(il) ONRR shall continue to audit Revenues on behalf of the United States, the
Navajo Nation shall have no right to audit the payment of Revenues but shall be entitled to
review any ONRR audit and work papers and other information related thereto, and ONRR shall
distribute the Revenues on a lease-by-lease basis as follows:



(A) the Federal percentage of the Revenues, which shall be based on the
proportion of the acreage of cach lease or easement or other interest in land which is not
conveyed to the Navajo Nation under this Act to the total acreage held under such lease or
easement or other interest, shall be distributed pursuant to 30 U.S.C. § 191; and

(B) the remainder of the Revenues shall be distributed 50% to the State of
New Mexico and the remaining 50% to the Navajo Nation; provided, however, that such
payments shall create no other rights, disabilities or obligations in the Navajo Nation or in the
owners or operators of the Existing Leases.

(C) If any Existing Leases are included in a unitized or communitized
area, then royalties for primary recovery attributable to the lands conveyed to the Navajo Nation
under this Act will be determined based on the ratio of the acreage of the land conveyed to the
Navajo Nation under this Act to the total acreage of the unitized or communitized area.
Apportionment of royalties for secondary or tertiary recovery will be established through
negotiation and agreement consistent with accepted and customary standards within the oil and
gas industry and any applicable BLM regulations.

(D) The Secretary shall separately identify, account for and distribute the
Navajo Nation’s share of Revenues provided for in this Act in a manner to permit the Navajo
Nation to segregate such funds in the NIIP Construction Account.

(iii) the payments to the Navajo Nation provided for in this section shall create no
other rights, disabilities or obligations in the Navajo Nation or the holders of the Existing Leases,
nor shall such payments or right to payment create any trust responsibilities in the United States
on behalf of the Navajo Nation as to the administration and regulation of the Existing Leases.

(b) Regulation of Existing Leases Unaffected.

(i) In general. The Existing Leases will continue to be administered solely under
Federal regulations applicable to the interests held under such Existing Lease promulgated under
Federal laws applicable to public domain lands.

(ii) BLM Regulation. BLM shall continue to regulate the Existing Leases under
Federal regulations applicable to the public domain notwithstanding any BLM regulations that
exclude Indian lands from their application, including 43 C.F.R. § 3400.3-4 and 43 C.F.R. §
3400.0-5, except as provided in subparagraph (iii) below, and where provided otherwise in the
terms of the Existing Leases. The Navajo Nation shall not be entitled to protest any readjustment
of the Existing Leases, or to interfere with BLM’s regulation and administration of the Existing
Leases.

(iii) No Additional BIA Regulation. The BIA shall have no regulatory role with
respect to mineral extraction from or administration of or transportation through the Existing
Leases; provided, however, that this Act shall not diminish BIA’s pre-existing regulatory role
with respect to any undisputed Indian surface ownership of any lands conveyed to the Navajo




il Nation under this Act and shall not affect BIA’s authority to regulate such lands where that
authority is not based on this Act.

Sec. 6. Confirmation of Lessee Rights. The Navajo Nation shall be deemed to have conveyed to
and confirmed in the holders of the Existing Leases exclusive discretion and control in the
operations and marketing of products associated with the Existing Leases including, without
limitation, the nature and extent of all work and the time and manner in doing the same, the
nature and extent of all exploration, development, and mining operations and the time and
manner in performing the same, the right to determine the quantity of minerals or other products
to be mined or extracted and to be left unmined under the Existing Leases, and the suspension or
termination of operations; to have disclaimed any such discretion or control, and to confirm that
such discretion and control shall be in the sole judgment of the holders and operators of the
Existing Leases; to have disclaimed any imposition on such holders and operators any express or
implied obligations or any duty to divulge to the Navajo Nation any proprietary or confidential
information pertaining to the Existing Leases; and to have disclaimed any executive rights
(including good faith, diligence, fair dealing, prevention of waste, duty to market, and duty to
establish a product price) as against such holders and operators; provided, however, that nothing
in this Act modifies any expressed or implied obligation to the United States by such holders and
operators under the terms of the Existing Leases and under applicable Federal law and Federal
regulations applicable to the Existing Leases.

Sec. 7. Extinguishment of Navajo Claims for Past Payments on Conveyed Lands. This Act shall
be in full satisfaction of and shall extinguish any claim, right, title or interest of the Navajo
Nation against the United States and any owner of any Existing Lease for past damages, rentals,
royalties, bonus payments, or other payments that may have been paid, or should have been paid,
to any person or entity, including the United States, with respect to the lands conveyed to the
Navajo Nation under this Act based on any claim of legal or equitable title to such lands that
might have been asserted by the Navajo Nation.

Sec. 8. Settlement of Federal Obligations for NIIP Construction, Operations and Maintenance.

(a) Mandatory Appropriations. Out of any funds in the Treasury not otherwise
appropriated, the Secretary of the Treasury shall transfer to the Secretary to carry out activities
related to the planning, engineering, design, environmental compliance, construction, operations
and maintenance of the NIIP an amount equal to §

(b) The amounts transferred pursuant to subsection (a) shall include the sum of §
million to fund the NIIP O&M Trust Fund. Pending such disbursement, the United States shall
have and retain enforceable statutory and trust duties to perform such operations and
maintenance.

(c) NIIP Facilities — Documentation. The Secretary shall, upon the request of and at no
cost to the Navajo Nation, provide the Navajo Nation with all documentation, plans, designs,
estimates, and other materials (the “Documentation™) generated by any bureau or agency of the
Department of the Interior or contractor thereof relating to the construction, rehabilitation,
operations, maintenance, and/or correction of deficiencies of the NIIP.



(d) Extinguishment of Navajo Claims — NIIP Completion. The enactment of this Act, the
conveyances of lands as provided herein, the receipt of such Documentation by the Navajo
Nation, and the receipt by the Navajo Nation of such appropriation of §  million shall be in
full satisfaction of and shall extinguish any claim, right, title, or interest of the Navajo Nation
against the United States for completion of construction and for Operations and Maintenance of
the NIIP; provided, however, that the Secretary shall have a continuing enforceable duty to
correct all deficiencies in the design and/or construction of the NIIP identified through the
effective date of this Act at no cost to the Navajo Nation. The United States, upon the request of
the Navajo Nation, shall expeditiously convey the NIIP facilities, works, equipment,
infrastructure, and other improvements, together with the lands where such are located, to the
Navajo Nation in trust status.

Sec. 9. Surface Use Agreements Preserved. This Act does not affect, modify, or supersede any
valid surface use agreements in effect on the date of enactment of this Act.

Sec. 10. Navajo Land Rights Conveyed to the United States. Upon the conveyance of the lands
described in subsections 3(a) and 3(b) of this Act to the Navajo Nation, all right, title and interest
of the Navajo Nation in the land described in EXHIBIT B, including without limitation
archeological resources, shall be extinguished and conveyed to the United States; provided,
however, that this Act shall not be construed to affect any rights of the Navajo Nation under
other Federal laws, including without limitation the Native American Graves Protection and
Repatriation Act, 25 U.S.C.§ 3013,
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]..

sti / De-Na-Zin Wilderness “l“—‘*-*'-“ -

— | | <. |

Land Status
m Bisti_De-Na-Zin_Wildemess
[_]ewm

- Allotment

|
r_—: Navajo Tribal Fee l—
— . |
|21 .| Navajo Tnbal Trust |
| Bk
[ ]PLo2198 |
B Privale
L] Siate

Exhibit B; Page 2




e |

lo Pin
L
PLO 2188
| Prvate
Sigte
NELI: Chacra Mesa Complex
R

Privala

Exhibit B; Page 3




EXHIBIT 2 _ R

i ' Class “B" Resolution
Area Approval Reguired

RESOLUTION OF THE
NAVAJO TRIBAL COUNCIL

Approving the Navajo Land Consolidation Act of 1988
WHEREAS :

1. The Navajo Tribal Council ie the governing body of
the Navajo MHation; anrdi

3. On 19 April 1988, the Advisory Committes of the
Mavajo Tribal Council recommended that the Navajo Tribal Council
adopt the Navajo Land Consclidation Plan, as further described in
Exhibit "B* attached hereto; and

3. On 31 March 1988, the Eastern Navajo Joint Land Board
approved a resolution recommending adoption of the proposed Navajo
Land Consolidation Plan, as described in Exhibit “B* attached
hereto; and

4. On 9 March 1988, the Resources Committee of the
Havajo Tribal Council approved a resolution (attached herato as
Exhibit *B*) recommending adoption of the Navajo Land Consolidation
Plan by the Navajo Tribal Council; and

5. On 6 Pebruary 1988, the Eastern Navajo Council
adopted a resolution (attached hereto as Exhibit *B*} which
supports the consent of the Navajo Land Consolidation Plan; and

6. By Resolution ACHY~-115-87, the Advisory Committee of
the Navajc Tribal Council directed the Department of Justice of the
Navajo Nation and the Kavajo Division of Resources to develop a
Navajo Land Consolidation Plan for adeption by the ¥Mavajo Trilkal
Council as socon as possible; and

7. The Bastern Navajo Agency is composed of a complex
mixture of Indian trust, allotment, state, federal and private
jands situated@ in a *checkerboard" fashion within northwestern New
Mexico; and

8. In 1983, Congrese enacted the Indian Land
Consolidation Act (January 13, 1983; P.L. 97-459, Title II; 96
Stat. 2517; amended October 3G, 1984; P.L. 98-608; 98 Stat. 3373
codified at 25 U.S.C. 2201, et Beg.) to consolidate ownership of
Indian land into a uniform block. The Indian Finance Act (April
12, 1974; P.L, 93-262, Title I, 88 Stat. 78, codified at 25 U.S.C.
Section 1466 {1983]) and the Federal Property and Administration
servicas Act of 1949, as amended (codified at 40 U.S.C. Section 483

BEST AVARLABLE COPY
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(a){S8upp. 1987]), provide further authority for taking 1land and
o improvements into trust for the Navajo Nation; and

9. These Acts provide for, among other things, the
promulgation of a Tribal land consolidation plan, approved by the
Secretary of the Interior, to provide for: consolidation of Indian
land through exchange or purchase; elimination of wundivided
fractional interests in tribal trust or allotted land situated in
the designated consolidation area (25 U.s.C. 2203 (1987 sSupp.l);
and, provision for the transfer of excess federal property in trust
to the Kavajo Nation; and

10. The Navajo Nation Department of Justice has drafted
a Land Consolidation Plan to facilitate the acquisition and
consolida*~ion of lands for the use ¢f the Navajo pecple in the
States of Arizona, New Mexi:xo and Utah; and

11, The Navajo people desire to consolidate the
*checkerboard” pettern of land tenure in the eastern portion of the
Navajo Indian Reservation and the Eastern Navajo Agency for the use
of the Navajo people; and

13- The Navajo Land Consolidation Plan, attached hereto
as Exhibit A%, will serve the best interests of the Navajo Nation
and should be adopted; and

13. Since Fedbruary o€ 1988, the Navajo Nation has
presented the draft Navajo Land Consolidation Plan to varicus
Chapters and Navajo allottee organizations throughout the Eastern
Navajo Agency. Baged upon comments received from varicus Federal
agencies, the Department of Justice of the Navajo Nation, and the
general public, the plan has been amended from time to time as
described in Exhibit *“C*, attached hereto; and

14, Various chapters throughout the Eastern Navajo
Agency have adopted resolutions supporting the Navajo Land
Consolidation Plan, as further described in Exhibit "D* attached
hereto; and

15. The Department of Justice of the Navajo Nation has
recommended additional language to the proposed consoiidation plan
(as described on pages 1, 3, 4, 6, 7, 8 of Exhibit “A") since the
Advisory Committee reviewed and recommended adoption of the plan.

NOW THEREPORE BE IT RESOLVED THAT:

1. The Navajo Tribali Council hereby approves the Navajo
Land Consolidation Act of 1988 by adopting the Navajo Land
Consolidation Plan attached hereto as Exhibit "A¥,

2. The Navajo Tribal Council further regquests the
Secretary of the Interior to delegate his authority to approve the

Navajo Land Consolidation Plan to the Area Director, Navajo Area,
— Bureau of Indian Affairs.

Exhibit 2; Page 2 BEST AVAILABLE COPY



CERTIFICATION

. I hereby certify that the foregoing resclution was
considered by the Navajc Tribal Council at a duly called meeting in
Window Rock, Navaijo Nation (Arizona), at which a quorum was present
and that same was passed by a vote of 49 in favor and 0
opposed, this _4 day of May , 1988.

ce Chairman
Navajo Triba

Council

Exhibit 2; Page 3 BEST AVALAELLS ZOTY



CO-43-83

Class “B" Resolution
Area Approval Reguired.

RESOLUTION CF THE
NAVAJQO TRIBAL COUNCIL

Approving Amgndments to the Navajo Land Consolidation Plan

WHEREAS:

1. The Mavajo Tribal Council is the governing body of
the Navajo Nation; and

2, In 1983, Congress enacted the Indian Land
Consoli{dation Act, Act of January 13, 1983, Public Law 97-459,
Titic II, 96 Stat. 2517, codified as amended at 25 U.S.C., Section
2201 et seg., to consolidate ownership of Indian land into a
uniform block; and

- 5 On May 4, 1988, by Navajo Tribal Council Resolutiomn
CMY-23-88, the Navajo Tribal Council enacted the Navajo Land
Consolidation Plan, codified at Title 16 of the Navajo Tribal Code,
Section 501 et seq.; and

4. Sections 503(C) and 503.1(C) of the Navajo Land
Consolidation Plan provide tha%t all proceeds derived from the
Navajo Land Consolidation Plan transactions shall be deposited into
a tribally-created iuterest bearing account established under the
supervision of the Director of the Navajo Office of Financial
Services; and

5. Federal law, the Indian Land Consolidation Plan Act,
25 U.S.C., Section 2203(a)(4), requires that the Secretary of the
Interior, rather than the Tribe, maintain a separate trust account
consisting of the proceeds of land consolidation transactions made
pursuant to the said Act; and

5., The Field Solicitor for the Department of the
Interior, Navajo Area Office, has informed the Navajo Department of
Justice that Sections 503(C) and 503.1(C) of the Navajo Land
Consolidation Plan are inconsistent with the federal statutes at
25 U.S.C., Section 2203(a)(4) and that the Area Director will not
approve said Plan unless and until it is amended to comply with
federal law; and

T Pursuant to 25 U.S.C., Section 2203(a) the Navajo
Land Consolidation Plan must be approved by the Secretary of the
Interior or his designee, the Area Director of the Navajo Area
Offi e; and

- BEST AVAILABLE COPY¥
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~ 8. The Department of Justice of the Navajo Nation has

: recosmended amendatory language to the Navajo Land Consolidation
Plan in order to bring it into compliance with federal law, which
g amendments are attached hereto as Exhibit “A“.

9. On 20 October 1988, the Advisory Committee of <the
Navajo Tribal Council recommended that the Navajo Tribal Council
adopt the proposed Amendments to the Navajo Land Consolidation
Plan, as further described in Exhibit “B" attached hereto.

NOW THEREFORE BE IT RESBOLVED THAT:

1. The Navajo Tribal Council hereby approves the
Amendments to Sections S503(C) and 503.1(C) of the Navajo Land
Consolidation Plan Act, pursuant to Exhibit “AY, attached hereto
and incorporated herein by this reference, in order to bring the
said Plan into compliance with federal law.

L T RETT

2. The Navajo Tribal Council further requests that the
Area Director, Navajo Area, Bureau of Indian Affairs, approve the
Navajo Land Consolidation Plan as herein amended.

CERTIFICATION

I hereby certify that the foregoing resolution was duly
considered by the Navajc Tribal Council at a duly called meeting in
Window Rock, Navajo Nation (Arizona), at which a quorum was present
and that same was passed by a vote of 46 in favor and 0 opposed,
— this 25th day of October 1988.

airm
Navajo Tribal Coupicil

EE,FTA"}'A?‘ AT ™~ -,
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United States Department of the Interior

S ——
BUREAU OF INDIAN AFFAIRS p——— - —
NAVAJO AREA OFFICE — -

P. 0. Box M
Windaw Rock, Arizona 84&515--0714

I KLULY
RYBIK GEN

ARPM/ 3328

S it

Mr. Peter MacDonald

Chairman, Mavajoc Tribal Council

Dear Mr. MacDonald:

Reference is made to Navaja Tribal Council Resolution No. CHMY-23-88
entitled "Approving the Navajo Land Consolidation Act of 1988", as

amended by Resolution No. CO-43-88 entitled “"Approving Amendments ta
the Navajo Land Consglidation Plan."

The Plan has been concurred in by the Eastern Navajo Agency Council
and variocus Navajo chapters. At the request of the Albuguerquae Area
Director, the Plan was presented to the Ramah MNavajo Chapter for
comment. The Chapter expressed a desire that the lands escheat to
the Band rather than the Navajo Tribe. Hawever, this is not
permissible under law and the point is moot. You have informed my
office that the Ramah Tribal Courcil delegate voted in favor of the
resolution when it was adopted on May 4, 1988, by a vote of 49 in
favar and O opposed. The affice af the Albuquerque Area Qffice was
consul ted on this matter and a decision has been made to approve the
resolution and plan, which has been amended to deal with our
objectians.

Although the resoclutian and plan cite various statutes which could
give authority to take lands in trust, approval of the resolution
.should not be interprated as blanket authority to acquire lands in
. $rust. Each trust acguisition will be dealt with on its own merits
in accordance with appropriate law and 5 CFR 132.

The above resoclutions are hereby approved under authority delegated

to the Area Director by Secretarial Redelegation Order 209 DM 8 and
230 DM 3.

Sincerely,

Area Directar
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[ EXHIBIT 3

CIY=66-97

RESOLUTION QF THE
NAVAJO NATION COUNCIL

Requesting the Upnited States To Take Into Trust Status
Certain Lands Owned In Fee Status By the Navajo Nation

WHEREAS:

1. The Navajo Nation Council is the recognized
governing body of the Navajo Nation pursuant to Resolution CD-68-89

(December 15, 1989), 2 N.N.C. §101; and Kerr-McGee v. Bavajo Tribe
of Indjans, 471 U.S. 195,201 (1985); and

2. The Resources Committee of the Navajo Nation
council, by Rescolution RCAP-69-97, approved and recommended to the
Navajo Nation Council to seek trust status for Navajo Nation Fee .
Lands in the Eastern Navajo Agency and Satellite Reservations; and §

3. The Eastern Navajo Agency Council, by Resolution
ENAC-95-0D2-269 (February 4, 1995), requested that the Navajo Nation
pursue an application to the Department of the Interior requesting
) the Navajo Nation Fee lands be taken into trust status to resolve
~— jurisdictional uncertainties and to provide the corresponding
predictability for law and order and for civil and regulatory

matters; and

4. The Navajo Land Department, in cooperation with the
Bureau of Indian Affairs, has presented a 1listing by legal :
description of Navajo Nation Fee Lands which would appropriately be L
transferred to trust status, such list attached hereto as Exhibit
A" and subject to be amended to the best interest of the Navajo 3
Nation and incorporated by reference as if fully set out herein; :
and 4

5. The Navajo Nation Council has reviewed the
justification supporting the above-referenced resolution of the
Resources Committee of the Navajo Nation Council and fully concurs
in the position that Navajo self-governance and self-sufficiency
would be enhanced by the proposed fee~to-trust transfer, that
stability and predictability in the areas of law and order and
civil and regulatory jurisdiction would be served by such transfer,
that statutory and regulatory authority exists for such transfer,
that negative impacts on other governments will be insignificant
and that any additional responsibilities for the Navajo Area Office
and/or the Eastern Navajo Agency will be more than offset by the
consistency of administration throughout these areas of Navajo
Indian country.




"

CIJY~-66-97

NOW THEREFORE BE IT RESOLVED THAT:

1*

The Navajo Nation Council hereby requests the United

States to acquire in trust status the Navajo Nation Fee Lands
listed in the attached Exhibit ®"a¥®.

2‘

The Navajo Nation Council hereby authorizes and

directs the President of the Navajo Nation to take all necessary
and proper actions to effectuate the fee-to-trust transfer,
including, but not limited to, the following:

(2)

(b)

(c)

(d)

(e)

(£)

(9)

(h)

(1)

submitting and signing a proposal for the
fee-to~trust transfer, including the legal
description of the affected property;

stating in the proposal statutory and regulatory
authority authorizing the fee-to-trust transfer;

explaining in detail in the proposal the need for
the prcposed fee-to-trust transfer and the expected
purposes for which the lands shall be used;

sending notices to and receiving responses from
state and local governments to resolve possible
conflicts over taxation, and including such notices
and responses with the proposal;

analyzing in the proposal possible jurisdictional
conflicts or problems and the means of resolving
them;

stating in the proposal the impact, if any, on any
added responsibilities for the Navajo Area Office
or Eastern Navajo Agency of the Bureau of Indian
Affairs;

stating in the proposal that the fee-to-trust
transfer is requested under the provisions of 25
¢.F.R. §151.3 (a) (1) and (2), and to the extent
appropriate, 25 C.F.R. §151.3 (a) (3);

including in the proposal a request for the
fee-to-trust transfer pursuant to 25 C.F.R. §151.9
and discussing, among other things, the factors set
forth in 25 C.F.R. §151.10 (a) - (c) and (e) = (9),
as set forth above; and

seeking formal acceptance of the land in trust
status as provided for in 25 C.F.R. §151.13.

Exhibit 3; Page 2
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CIY-66~97

CERTIFICATION

I hereby certify that the foregoing resolution was duly
considered by the Navajo Nation Council at a duly called meeting at
window Rock, Navajo Nation (Arizona), at which a quorum was present
and that same was passed by a vote of 56 in favor, 0 copposed and 0

abstained, this 24th day of July 1997.

relsey A. ag;aya, Speaker

Navajo Nation Council

—

ate Signed

Motion: Edward T. Begay
Second: George Tolth
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NELI Support & Approval Resolutions
S CSC Mtg- Date Resolution

D'md JChapher ~ Ramah* %" | presented | Passed
Nahodishgish X 7L 1 | 07/16/09 | 07/16/09 |
Standing Rock X [ 1 07/13/09 | 07/21/09 |
White Rock X | 08/05/09 | 08/19/09
'DISTRICT 16 -
[Baca/Prewitt | X [ 1 ] | 04/29/09 |
Bahaalii | X 11 7 | 07/14/09 |
Casamero Lake ] X | 1 | ? 06/11/09
Chichiltah X 1 | 03/24/09 | 04/07/09 |
|Church Rock X 1 | | 06/22/09
lyanito X .- - 05/15/09 _|
Manuelito [ 1 05/19/09 | 06/14/09 |
Mariano Lake _ S | 07/12/09_]
Pinedale i X | 1 05/26/09 | 05/26/09 |
Red Rack L X 1 _ 05/17/09 |
|Rock Springs | o 1 07/15/09 08/19/09
iSrmth Lake ‘f X 1 09/17/09
Thoreau X 1 04/19/09 |
Tsayatoh 5 1 07/21/09
DISTRICT 19 ==
\Counselor 1 X "1 ] 04/09/03 | 04/07/09 |
'Huerfano | X [ 1 | 04/09/09 | 04/05/09

st Nageezi z X | 1 | 04/09/09 | 06/05/09
DISTRICT 20 oy i
[Becenti ] X | 1 1 06/26/09 | 06/26/09 |
Crownpoint | X | 1 | 05/12/09 | 05/12/09
Lake Valley | N 1 07/12/09 |
Littlewater | X 1 04/13/09 | 04/13/09
(Ojo Encino_ ] X 1 | 04/09/09 | 04/10/09
Pueblo Pintado | 1 1 05/10/09
Torrean/Star Lake | X 11 | 05/06/09
White Horse Lake_—._L X | "1 | 04/21/03_| 05/19/09 |
DISTRICT 21 _ ,
Tohajiiles [ X |1 | 09/15/03 | 09/29/08
DISTRICT 22 : 1
[Alamo : x 1 % 1] _ | 04/19/09 |
|DISTRICT 23 _
|Ramah l X 1| 03/26/09 | 04/27/09

| *Mar 26 09| 31 [Chapter Resolutions

AGENCY . . Ve
|East Agcy Int Ld Brd - 03/23/09 | 05/26/09 |
East Nav Agcy Cncl 1 03;‘07109 06/06/09

] 33 _ENA Resolutions

OH = Qriginals "On-Hand" at Office of ENLC

[NAVAJO NATION ! |

}Easti\‘av Land Cmsn | ) 1 | On-going | 02/10/10
|Resource Committee | o On-going _|

! —
{Intergov't Ritns Cmte _ | |
[Nav Nation Council | [ [

34|/ Total Resolutions
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TEXHIBIT 5 |

BDO-36-11

NAVAJO

RESOLUTION OF THE
NAVAJO AGRICULTURAL PRODUCTS INDUSTRY
BOARD OF DIRECTORS

SUPPORTING THE NAVAJO NATION’S LAND CONSOLIDATION INITIATIVE IN THE
EASTERN NAVAJO AGENCY AS IT MAY BE MODIFIED IN THE BEST INTEREST OF
NAPI AND THE NAVAJO NATION

WHEREAS:

1. The Navajo Agricultural Products Industry (“NAPT”) is a wholly owned enterprise of the
Navajo Nation charged with operating and managing a commercial farm on land held in trust by the
United States for the Navajo Nation under legislation authorizing the Navajo Indian Irrigation
Project (“NIIP”), and '

2. Federal appropriations for completing the NIIP to the acreage promised to the Navajo
Nation has been inadequate in recent years, much of the money that has been appropriated for the
NIIP has been wasted by federal agencies, and NAPI and the Navajo Nation have been encouraged
to think of creative ways to complete the NIIP without relying on direct federal appropriations; and

3. The Coordinated Report of the Commissioners of Reclamation and Indian Affairs
incorporated by reference in section 1 of the 1962 NIIP legislation indicates that the United States
agreed to shoulder the burden of Operations and Maintenance (“O&M”) for the NIIP until ten years
after project completion, but federal funding to satisfy that obligation has also lagged, such that
there is significant deferred maintenance of the NIIP that could continue in the future; and

4. The federal government and the Navajo Nation have for more than a century sought to
consolidate Navajo lands in the Eastern Navajo Agency, and the Navajo Nation Council passed
legislation earlier this year (the so-called “NELI” initiative) urging the United States Congress to
pass a law that, among other things, would confirm Navajo Nation trust title to various lands now
administered by either the Bureau of Land Management or the Bureau of Indian Affairs, confirm
such title to lands now administered under Public Land Order 2198, preserve all valid existing rights,
and convey to the federal government the Navajo Nation’s interests in lands desired for
archaeological resources and to complement federal wilderness areas and other special management
areas; and

5. The NAPI Board of Directors has met with the Eastern Navajo Land Commission
(“ENLC™), an entity authorized by the Navajo Nation Council to take the lead on such land
consolidation efforts, has become informed about the NELI initiative, and has determined that it
should be supported; and

“Caxtng for our Land - Caring for our Future
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6. The NAPI Board and the ENLC also discussed possible modifications to the NELI
initiative under which the federal government would convey in frust status the subsurface of the
McCracken Mesa area within the Utah portion of the Navajo Reservation to the Navajo Nation and
federal royalties from leasing and permitting in the affected part of the Eastern Navajo Agency and
royalties from such McCracken Mesa area (collectively, “Royalties”) and the remaining amount of
the authorized “ceiling” for NIIP construction would be paid to the Navajo Nation in exchange for
the Navajo Nation’s agreement that the federal government would be relieved of all of its
construction and O&M obligations for the NIIP; and

7. The ENLC and NAPI Board have only preliminary estimates of the amount of such
Royalties; they would likely be marginally sufficient, at best, to complete construction of the NIIP in
a reasonable period of time; but could be more efficiently spent by the Navajo Nation than NIIP
appropriations have been utilized by federal agencies; and

8. This Board, upon careful reflection, has determined that if the Navajo Nation, through the
Navajo Nation Council, determines that such modifications to the NELI initiative are in the best
interest of NAPI and the Navajo Nation, that such Royalties are reasonably likely to be sufficient to
complete the construction of the NIIP, and that the combination of the Royalties and the amount of
the remaining NIIP appropriation ceiling dedicated to the Nation will also likely be reasonably
sufficient to remedy the existing deferred maintenance and to provide a self-generating fund for
future NIIP O&M through ten years after project completion, then the NAPI Board of Directors
should support such modifications to the NELI initiative and corresponding federal legislation.

NOW THEREFORE BE IT RESOLVED THAT:

1. The NAPI Board of Directors fully supports the Navajo Nation’s NELI initiative as it is
presently formulated.

2. If the Navajo Nation, through the Navajo Nation Council, determines that such
modifications to the NELI initiative are in the best interest of NAPI and the Navajo Nation, that the
Royalties (as defined above) are reasonably likely to be sufficient to complete the construction of the
NIIP, and that the combination of the Royalties and the amount of the remaining NIIP appropriation
ceiling dedicated to the Nation will also likely be reasonably sufficient to remedy the existing
deferred maintenance and to provide a self-generating fund for future NIIP O&M through ten years
after project completion, then the NAPI Board of Directors shall support the modifications to the
NELI initiative and corresponding federal legislation generally described in Whereas 6, and this
Resolution shall constitute confirmation of such support.

3. The Chairman of the Board and the Chief Executive Officer are hereby authorized to
communicate the substance of this Resolution to appropriate officials and entities of the Navajo
Nation and to monitor the NELI initiative to ensure that, if it is modified, NAPI’s best interests are
served by such modifications.

Exhibit 5; Page 2
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CERTIFICATION

I hereby certify that the foregoing resolution was considered by the Navajo Agricultural
Products Industry Board of Directors at a regularly called meeting at which a quorum was present at
Albuquerque, New Mexico, and that the same was passed by vote of _5_in favor, _0_ opposed, and
_0_ abstained, this 28th day of October, 2011.

Motion: Elfonzo Nephew
Second: Lyndon Chee

Z:%Wﬁ'?“ﬂu«f—-—f

Edward T. Begay, Chaifman
Board of Directors
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- ENLCO-07-11

RESOLUTION OF THE
EASTERN NAVAJO LAND COMMISSION

Supporting the Efforts of the Navajo Nation and the Navajo Agricultural Products Industry
(“NAPI”) to Secure Compliance with Federal Legislation Authorizing the Navajo Indian

in the Best Interest of the Navajo Nation and NAPI by the Navajo Nation Council

WHEREAS:

1. The Eastern Navajo Land Commission (“ENLC”) is established as a Commission of
the Navajo Nation within the Legislative Branch, 2 N.N.C. § 861 (2005), as amended by Navajo
Nation Council Legislation No. 0589-07 (Apr. 22, 2008); and

2. Among other authorities and duties under the amended ENLC Plan of Operation, the
ENLC is charged with assuming primary responsibility for the direction of the Navajo Nation’s
land acquisition and consolidation efforts in the Eastern Navajo Agency, 2 N.N.C. § 863(I), as
amended; and

3. Pursuant to such authority, the ENLC and its Executive Director and staff, initiated a
new legislative initiative (the “NELI™) to rationalize and settle finally the complicated and
unmanageable land situation in the Eastern Navajo Agency, including supporting legal analyses,
maps, draft federal legislation, and resolutions of all of the affected thirty-one Chapters; and

4. This Commission, by Resolution no. ENLCF-01-10, requested that the Navajo Nation
Council formally seek federal legislation to effectuate the NELI initiative; and

5. By legislation CAP-11-11 (Apr. 27, 2011), the Navajo Nation Council formally
approved the NELI initiative, including the draft federal legislation, and requested Congress to
enact legislation effectuating its terms; and

6. Congress authorized the Navajo Indian Irrigation Project (“NIIP”) in 1962, adopting
an agreement among the State of New Mexico, the United States of America and the Navajo
Nation providing that the United States would construct a 110,630-acre irrigated farm on lands to
be held in trust for the Navajo Nation and would shoulder the burden of Operations and
Maintenance (“O&M?™) through ten years after project completion, such project intended by
Congress to be completed within approximately 15 years; and

7. The Navajo Nation Council established the Navajo Agricultural Products Industry

(“NAPI”) as a wholly owned enterprise of the Navajo Nation to operate and manage a
commercial farm on the NIIP, to be governed by a Board of Directors; and



8. Much of the NIIP is located within Navajo Nation Chapters in the Eastern Navajo
Agency, such that this Commission’s potential cooperation with NAPI and its Board of Directors
is an appropriate exercise of this Commission’s discretion; and

9. Both the NELI initiative at the federal level and the completion of the NIIP by the
United States appear to need new impetus, the NAPI Board of Directors and the ENLC have
complementary interests, and both the NAPI Board of Directors and the ENLC believe that there
may be advantages to combining the NELI initiative with terms and conditions related to
completion and O&M of the NIIP; and

10. One potentially promising approach may be to include in the proposed federal
legislation provisions that, respecting all valid existing rights, (a) would transfer the right to
federal royalties and other revenue from BLM-administered lands in the affected part of the
Eastern Navajo Agency to the Navajo Nation for use by the Nation in completing construction of
the NIIP; (b) would transfer the mineral estate underlying an area called McCracken Mesa,
within the Utah portion of the Navajo Nation, to the Navajo Nation and similarly devote royalties
from mineral development there to completing construction of the NIIP (the royalties and other
revenues in clauses (a) and (b) termed the “Royalties™); (¢) would provide for the payment to the
Navajo Nation of all or part of the remaining NIIP authorization for deposit into a fund to cover
NIIP O&M through ten years after project completion; and (d) would relieve the United States of
any further NTIP construction and O&M responsibilities upon such transfers and payment; and

11. This Commission has considered the recommendations of staff and the views of the
NAPI Board of Directors and has determined that it should recommend to the Navajo Nation
Council that — if the Council determines that the modifications to the NELI initiative generally
described in Whereas 4 10, above, are in the best interest of NAPI and the Navajo Nation, that
the Royalties (as defined above) are reasonably likely to be sufficient to complete the
construction of the NIIP, and that the combination of the Royalties and the amount of the
remaining NIIP authorization paid to the Nation will be reasonably likely to remedy existing
deferred maintenance of the NIIP and to provide a self-generating fund for future NIIP O&M
through approximately ten years after project completion — the Navajo Nation Council should
support such modifications to the NELI initiative and the corresponding proposed federal
legislation generally described in Whereas § 10.

NOW, THEREFORE, BE IT HEREBY RESOLVED THAT:

1. The Eastern Navajo Land Commission respectfully recommends to the Navajo Nation
Council that — if the Council determines that the modifications to the NELI initiative generally
described in Whereas ¥ 10, above, are in the best interest of NAPI and the Navajo Nation, that
the Royalties are reasonably likely to be sufficient to complete the construction of the NIIP, and
that the combination of the Royalties and the amount of the remaining NIIP authorization paid to
the Nation will be reasonably likely to remedy existing deferred maintenance of the NIIP and to
provide a self-generating fund for future NIIP O&M through approximately ten years after
project completion — the Navajo Nation Council express its support by appropriate legislation
such modifications to the NELI initiative and the corresponding proposed federal legislation
generally described in Whereas ¥ 10, above.
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2. The Chairperson of the Commission is hereby authorized to communicate this
Resolution to the Speaker of the Navajo Nation Council, appropriate Committees of and
delegates to the Navajo Nation Council, the President of the Navajo Nation, the Navajo Nation’s
NIIP Policy Group, and other appropriate Navajo Nation officials, and to initiate any legislation
that may be necessary and proper to effect its intent.

CERTIFICATION

I hereby certify that the foregoing resolution was considered by the Eastern Navajo Land
Commission at a duly called meeting at which a quorum was present at Tohajiilee, New Mexico
and that the same was passed by vote of 3 in favor and 0 opposed, this 28th day of October,
2011.

st o2 K
,; P W R WY, ) z{\_/__' P ——
Charles Damon, II, Chairperson
EASTERN NAVAJO LAND

COMMISSION

Motion: Danny Simpson
Second: George Apachito
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_EXHIBIT7 |
NAVAJO LAND EXCHANGE (NELT) AND

NAVAJO INDIAN IRRIGATION PROJECT (NIHIP)
PROPOSED COUNCIL RESOLUTION

SUMMARY
July 2012

The Eastern Navajo Land Commission (“ENLC”) and the Navajo Agricultural Products
Industry (“NAPI”) Board have both urged, by formal resolutions, the Navajo Nation Council to
consider a creative solution to two vexing problems confronting the Navajo Nation: (1) the
consolidation of lands as trust lands within the Eastern Navajo Agency and (2) the completion of
the Navajo Indian Irrigation Project (“NIIP™). A proposed Council Resolution has been crafted
as a creative solution to address these two problems.

The ENLC is an entity of the Navajo Nation Council comprised of four delegates to the
Navajo Nation Council. It is responsible for recommending solutions to land issues in the Eastern
Navajo Agency under the Navajo Nation Code. See 2 N.N.C. § 863 (2005). The Navajo Nation
established the NAPI to operate and manage a commercial farm on lands served by the NIIP, and its
Board of Directors is charged with overall management of NAPI. See 5 N.N.C. § 1602-1603 (2005).
The NIIP is a federal irrigation project authorized by federal legislation in 1962 and signed into law
by President Kennedy (1962 Legislation™) after ten years of negotiation among the State of New
Mexico, the United States and the Navajo Nation. The 1962 Legislation also authorized the
construction of the San Juan-Chama Diversion Project (“SJCDP”) in exchange for a 110,630-acre
irrigated farm. The SJCDP, which takes water out of the San Juan River Basin and transports it to
the Rio Grande Basin, has been completed. The NIIP remains about 80% complete.

The Eastern Navajo Agency is within the adjudicated aboriginal lands of the Navajo. The
Navajo Nation has used its own money to buy up many of the ranches in the Eastern Agency, and
Congress itself has tried for decades to effect rational land consolidation that recognizes Navajo
rights in the area since the beginning of the last century, enacting laws in 1904, 1908, 1921, 1928,
1950, 1975, 1980, and 1982 that have ameliorated the problem, but not solved it. For example, the
Act of March 3, 1921, ch. 119, 41 Stat. 1225, 1239, sought to add over 240,000 acres in the Eastern
Agency to the Navajo land base through exchanges with the Santa Fe Railroad, but the Department
of the Interior never took those lands into trust, much to the consternation of Senator Wheeler.'
Secretary Ickes acknowledged in a 1933 letter to New Mexico Governor Seligman that if the
Department followed the allotment laws, “individual Navajo Indians could be given practically all
of the vacant public domain in San Juan County and other counties to the complete exclusion of
[others].”> All of the Eastern Navajo Agency is in the Secretarially-approved Navajo Land
Consolidation Area under the federal Indian Land Consolidation Act. Almost all of that land is in
the arca designated by the federal Bureau of Land Management for disposal. Navajo rights to the
Eastern Agency are undeniable, and the current situation discourages investment and development.
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Similarly, the completion of the NIIP has proved problematic. The Navajo Nation has
consistently taken the position that completion of the NIIP is a solemn federal responsibility. The
New Mexico delegation strongly urged Secretary Salazar to devote his attention to this federal
commitment, while recognizing that other budget priorities have pushed funding for the NIIP to the
back burner in recent years.’ Both the administration and members of the delegation have suggested
that creative steps must be taken to accomplish that end.

The ENLC and the NAPI Board have both urged, by formal resolutions, the Navajo Nation
Council to consider a creative solution to both of these vexing problems. The proposal would
consolidate most BLM lands in the Eastern Agency in trust status, convey subsurface interests of the
BLM within the Navajo Reservation in Utah to the Nation, convey Navajo interests in lands of
critical cultural or environmental concern there to the BLM, establish a NTIP O&M trust fund using
the unexpended NIIP authorization, and relieve the United States of further NIIP obligations. The
Navajo Nation Council is requested to promptly act upon the recommendation of the ENLC and
NAPIL

1 “Let me understand you,” Sen. Wheeler said to a Department witness, “[the 1921 Act]
may not provide it, but if there was an exchange — for instance if the department exchanged
public lands for white land, of course the white land would go to the Indians, there would not be
any question about that, whether the rules and regulations provided for it or not, because that was
the intent of the Congress of the United States.” Survey of Conditions of the Indians in the
United States: Hearings Before a Subcomm. of Sen. Comm. on Indian Affairs, 71st Cong. 3d
Sess. 9650 (1931).

2 Letter from Secretary Ickes to Governor Seligman (Aug. 31, 1933) at 3.

3. [ etter from delegation to Secretary Salazar (Apr. 24, 2012).
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RESOLUTION OF THE
EASTERN NAVAJO LAND COMMISSION

Respectfully Requesting the Navajo Nation Council to Formally Readopt Its
Resolution CAP-11-11 as It May Be Modified in Conformity with
the Recommendations of this Commission

WHEREAS:

1. The Eastern Navajo Land Commission (“ENLC” or “Commission”) is established as a
Commission of the Navajo Nation with the Legislative Branch, 2 N.N.C. § 861 (2005), as
amended by Navajo Nation Council Legislation No. 0589-07 (Apr. 22, 2008); and

2. Among other authorities and duties under the amended ENLC Plan of Operation, the
ENLC is charged with assuming primary responsibility for the direction of the Navajo Nation’s
land acquisition consolidation efforts in the Eastern Navajo Agency, 2 N.N.C. § 863(I), as

amended; and

3. In furtherance of its duties, the Commission carefully considered and passed
Resolution No. ENLCF-01-10 (Feb. 10, 2010), entitled “Requesting that the Navajo Nation
Formally Seek, and that the United States Enact, Legislation to Consolidate Navajo Lands in the
Eastern Navajo Agency, Re-convey Lands to Navajo Nation Trust Status that Were Unlawfully
Restored to the Public Domain, Confirm the Trust Status of Lands Purchased by the United
States under Legislation Intended by Congress to be Held in Trust for the Navajo Nation,
Preserve All Valid Existing Rights, and Authorize the Conveyance of Navajo Nation Interests in
Certain Lands of Extraordinary Archaeological Significance to the United States to Consolidate
such Lands in Federal Ownership” (the “2010 ENLC Resolution™); and

4. The 2010 ENLC Resolution provided detailed historical and demographic
justifications for the requested federal legislation, and appended resolutions from all the affected
thirty-one (31) Navajo Nation Chapters supporting that Resolution, prior Navajo Nation Council
resolutions relating to lands sought to be consolidated in trust status, and maps depicting the
lands to be consolidated in either federal or Navajo ownership; and

5. The Navajo Nation Council accepted the Commission’s recommendation and enacted
Resolution No. CAP-11-11 (Apr. 20, 2011) (the *“2011 Council Resolution™); and

6. After the enactment of the 2011 Council Resolution, Navajo Nation leaders
determined that coupling the land consolidation effort with creative solutions for potentially
completing the Navajo Indian Irrigation Project (“NIIP”) should be considered; and

7. As a result, the Commission and the Board of Directors of the Navajo Agricultural
Products Industry (“NAPI”) collaborated on a revised proposal and revised proposed federal
legislation intended to achieve both increased funding to be devoted to the completion of the
NIIP and also the Navajo and federal land consolidation in the Eastern Navajo Agency; and
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8. The NAPI Board of Directors, by Resolution No. BDO-36-11 (Oct. 28, 2011),
formally agreed to such revised proposal; and

9. This Commission memorialized the revised approach and the agreement of the NAPI
Board of Directors and the Commission in Commission Resolution No. ENLCO-07-11 (Oct. 28,
2012), and in that resolution recommended that, if the Council determined that the revised
approach was in the Nation’s best interest and was reasonably likely to achieve the completion of
the NIIP, the Council adopt new legislation and recommend to Congress that it pass revised
legislation to accomplish the land consolidation and NIIP objectives; and

10. The Navajo Nation Council determined that it should support the revised approach of
the Commission and the NAPI Board of Directors, and it passed Resolution No. CO-47-12 (Oct.
17, 2012) (the *“2012 Council Resolution™) which adopted the recommendation of this
Commission; and

11. During the 23rd Navajo Nation Council, although the New Mexico congressional
delegation was prepared to introduce the legislation sought in the 2012 Council Resolution, no
effort was made by Navajo Nation officials to lobby Congress to enact the NELI legislation
approved by the 2012 Council Resolution; and

12. Since the passage of the 2012 Council Resolution, NAPI support for the revised
approach has seemed to waver, and the Commission has been informed by Representative Ben
Ray Lujan that the land consolidation effort should be decoupled from the NIIP, which is
considered controversial; and

13. This Commission respects the recommendations of Representative Lujan and has
determined that it should adhere to its original land consolidation plan as reflected in the 2010
ENLC Resolution, but that a few refinements to the federal legislation are justified in light of
input from Commission members, the Bureau of Indian Affairs. and Commission staff; and

14. These refinements consist of a) adding an explicit request that Congress direct the
Department of the Interior to take Navajo Nation fee lands in the Eastern Navajo Agency into
trust or restricted fee status; b) authorizing a three-way exchange of New Mexico State trust
lands in the Eastern Navajo Agency among the Bureau of Land Management, the State of New
Mexico, and the Navajo Nation; and ¢) identifying specific Executive Order and other withdrawn
federal lands to be taken into trust or restricted fee status for the Navajo Nation by the
Department of the Interior; and

15. Such refinements are reflected in the attached revised proposed federal legislation
and attached maps, appended hereto as: Exhibits A (overall NELI), B (Special Protection Areas),
C (Navajo Tribal Fee Lands) and D (New Mexico State Lands); and

16. This Commission has considered the recommendations of its Executive Director and
has determined that it should recommend to the Navajo Nation Council that it rescind Resolution
No. CO-47-12 and reaffirm the Council’s Resolution No. CAP-11-11 as it may be amended to
conform to this Resolution.
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NOW, THEREFORE, BE IT HEREBY RESOLVED THAT:

1. The Eastern Navajo Land Commission respectfully requests that the Navajo Nation
Council rescind Resolution No. CO-47-12 (Oct. 17, 2012) and formally readopt Resolution
No. CAP-11-11 (Apr. 20, 2011), as it may be amended to include the following refinements and
any other terms and conditions deemed beneficial by the Navajo Nation Council:

A. Requesting that the Department of the Interior be directed to take Navajo
Nation fee lands in the Eastern Navajo Agency and identified in the attached Exhibit C
into trust or restricted fee status for the Navajo Nation;

B. Authorizing a land exchange between the State of New Mexico and the federal
Bureau of Land Management in the manner provided for in prior federal legislation
involving the transfer of Utah State trust lands, resulting in Navajo Nation ownership of
such New Mexico State trust lands and the conveyance to the State of New Mexico of
BLM lands of equal value; and

C. Requesting that the Department of the Interior be directed to take into trust or
restricted fee status for the Navajo Nation executive order and other lands, including the
mineral estates and structures thereon, withdrawn by Secretarial Order, Public Land
Order, school or administrative withdrawals or otherwise, within the area to be
consolidated primarily for the benefit of the Navajo Nation or its members as shall be
identified by the records of the Bureau of Indian Affairs.

2. The Chairman of this Commission is hereby authorized to take such reasonable and
appropriate steps to effectuate the letter and intent of this Resolution with the Navajo Nation
Council and the Office of the President and Vice President, and to take such other related steps
as may be authorized by the Navajo Nation Council.

CERTIFICATION

[ hereby certify that the foregoing Resolution was considered at a duly called meeting of
the Eastern Navajo Land Commission at which a quorum was present at Church Rock, Navajo
Nation (NM) and that the same was passed by vote of 4 in favor and 0 opposed, this 23rd
day of December 2019. »

Motion: Daniel Tso
Second: Mark Freeland
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MEMORANDUM

TO: Honorable Mark Freeland
Becenti, Lake Valley, Nahodishgish, Standing Rock, Whiterock, Huerfano,
Nageezi, Crownpoint Chapters

FROM: AU ang “”ri&&/r\,

Mariana Kahn, Attorney

Office of Legislative Counsel
DATE: February 12, 2020

SUBIJECT: AN ACTION RELATING TO RESOURCES AND DEVELOPMENT COMMITTEE,
NAABIK'IYATI" COMMITTEE AND THE NAVAJO NATION COUNCIL;
RESCINDING CO-47-12; RE-AFFIRMING CAP-11-11; AND RESPECTFULLY
REQUESTING THE UNITED STATES CONGRESS ENACT LEGISLATION
CONSISTENT WITH THE PRINCIPLES STATED IN CAP-11-11 AND THE
EASTERN NAVAJO AGENCY LAND CONSOLIDATION GOALS OF THE
NAVAJO NATION

| have prepared the above-referenced proposed resolution and associated legislative summary
sheet pursuant to your request for legislative drafting. Please ensure that his particular resolution
request is precisely what you want. You are encouraged to review the proposed resolution to

ensure that it is drafted to your satisfaction.

Based on existing law and review of documents submitted, the resolution as drafted is legally
sufficient. As with any action of government however, it can be subject to review by the courts
in the event of proper challenge. The Office of Legislative Counsel confirms the appropriatc

standing committee(s) based on the standing committees powers outlined in 2 N.N.C. §§301,
401, 501, 601 and 701. Nevertheless, “the Speaker of the Navajo Nation Council shall introduce
[the proposed resolution| into the legislative process by assigning it to the respective oversight
committee(s) of the Navajo Nation Council having authority over the matters for proper
consideration.” 2 N.N.C. §164(A)(5).




THE NAVAJO NATION
LEGISLATIVE BRANCH
INTERNET PUBLIC REVIEW PUBLICATION

LEGISLATION NO: _0049-20 SPONSOR: Mark Freeland

TITLE: An Action Relating to Resources and Development Committee, Naabik’iyati’
Committee and the Navajo Nation Council; Rescinding CO-47-12; Re-affirming CAP-
11-11; and respectfully requesting the United States Congress enact legislation
consistent with the principles stated in CAP-11-11 and the Eastern Navajo Agency
Land consolidation goals of the Navajo Nation

Date posted: March 9, 2020 at 5:42pm

Digital comments may be e-mailed to comments@navajo-nsn.gov
Written comments may be mailed to:

Executive Director
Office of Legislative Services
P.O. Box 3390
Window Rock, AZ 86515
(928) 871-7590

Comments may be made in the form of chapter resolutions, letters,
position papers, etc. Please include your name, position title, address
for written comments; a valid e-mail address is required. Anonymous
comments will not be included in the Legislation packet.

Please note: This digital copy is being provided for the benefit of the Navajo Nation
chapters and public use. Any political use is prohibited. All written comments received
become the property of the Navajo Nation and will be forwarded to the assigned Navajo
Nation Council standing committee(s) and/or the Navajo Nation Council for review. Any
tampering with public records are punishable by Navajo Nation law pursuant to L7
N.N.C. §374 et. seq.
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THE NAVAJO NATION
LEGISLATIVE BRANCH
INTERNET PUBLIC REVIEW SUMMARY
LEGISLATION NO.: 0049-20

SPONSOR: Honorable Mark Freeland

TITLE: An Action Relating to Resources and Development Committee,
Naabik’ivati’ Committee and the Navajo Nation Council; Rescinding CO-47-
12: Re-affirming CAP-11-11; and respectfully requesting the United States
Congress enact legislation consistent with the principles stated in CAP-11-11
and the Eastern Navajo Agency Land consolidation goals of the Navajo Nation

Posted: March 09, 2020 at 5:42 PM

S DAY Comment Period Ended: March 14, 2020

Digital Comments received:

|
Comments Supporting None ‘

Comments Opposing | None
| r
Inconclusive Comments None
- Wal

Legislative Tra)ck-illlg_{ Secretary
Office of Legislative Services
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