










































































































































































































































































receive public comments on the proposed regulations. When the regulations have gone
through this review process and are passed by RDC, Minerals will prepare and submit to
OSMRE the tinalized regulations as well as a description of the proposed tribal program,
criminal enforcement MOA, and Statement of Jurisdiction from the Attorney General.
OSMRE will publish this Code along with a summary of the tribal program in the Federal
Register, obtain comments, and hold a public hearing. OSMRTE will then submit the final
] »duct to the Secretary of the Department of the Interior for approval. Obtaining
Primacy does not mean that the Nation will or must forever have Primacy. I at some
puint the Nation feels the administrative processes are too burdensome,  : Nation can
return Primacy to OSMRE. There is nathing in this law that requires the Nation to keep
Primacy.

ISSUES AND ANALYSIS:

Sovereignty v. Limited Waiver of Sovereipn Immunity

There has been some discussion questioning how the Nation can increase
sovercignty if the Nation is required to enact a limited waiver of sovereign immunity.
The simple definition of sovereignty is “supreme ruler” and “a group...having sovereign
authonty™ at www.dictionary.com; and Merriam-Webster.com defines sovercignty as
“unlimited power over a country ™ and “a country’s independent authority and the right to
govern itselt.”

Sovereign immunity is where “a state cannot be suc by a citizen of the state.”
Black’s Law Dictionary at www,thelawdictionary.com. In this instance, SMCRA requires
a tribe to “waive sovereign immunity for purposes of section 520 and paragraph (4).7
SMCRA §710()(3). Section 520 is titled “citizen suits;” while §710(3)(4) refers to
judicial review.

The federal government is the ultimate sovereign authority in this country, yet
they enact limited waivers of sovereign immunity for various issues, and are sued by
citizens. In this instance, having this limited waiver of sovereign immunity means that
citizens are able to suc the Nation only on violations of this law—the Navajo Surface
Coal Mining and Reclamation Act—and no other law.

The Nation will be increasing its sovereignty—as the supreme ruler—by not
relying on the federal government to conduct these activities. The Navajo Nation will be
obtaining more sovereign authority—or ' imate power—by taking over this authority
from the federal government.

Enacting the limited waiver of sovercign immunity does not impair the Nation’s
sovereignty—the Nation is still the “supreme ruler,” with the authority to enact laws,
inspect the mines, enforce the laws in Nuavajo Court, and authorize the type of
reclamation on the Nation after the mining activitics are complete. Enacting a limited
waiver of sovereign immunity means that the Nation will allow citizen suits to be heard
in Navajo Courts, and after exhausting all tribal remedics. the parties may file in federal
court.






clear that the Navajo Surtace Coal Mining Program enjoys the same sovereign immunity
as does the Nation, outside ot the limited waiver for this law, 1t also notes that permittees
and operators “in which the Navajo Nation has an ownership or controlling interest” do
not have the same sovercign immunity as the Navajo Nation. NSCMP §201(I). This
means that NTEC is not immune from citizen suit under this Surface Coal Mining and
Reclamation Act.

Navaijo limited waivers of Sovereign Immunity

The Nation permits limited waivers of sovereign immunity in various instances.
Some examples below permit judicial review of penalty assessments or administrative
subpoenas in Navajo Courts:

4 N.N.C. §223(E): Navajo Nation Solid Waste Act;

4 N.N.C. §1155: Navajo Nation Air Pollution;

4 N.N.C. §1383: Navajo Nation Clean Water Act;

4 N.N.C. §1553: Navajo Nation Underground Storage Tank Act;

4 N.N.C. §2510(D): Navajo Nation Comprehensive Environmental Response.
Compensation and Liability Act (CIERCLA);

e 22 N.N.C. §2584(D): Navajo Nation Safe Drinking Water Act.

This is similar to the Primacy lLegislation, where the permittee may sue the Nation in
Navajo District Court, except that in the Primacy [egislation the petitioner may suc the
Nation in Office of Hearings and Appeals. The is no legal requirement to have the
lawsuit be heard in District Court or OHA.

For these EPA laws listed above, the citizen suit provision  different than that
found in the Primacy Legislation. The citizen suit provisions a civil action to be brought
“against any person (except the Navajo Nation or any instrumentality of the Navajo
Nation, but not excepting tribal enterprises)”. 4 N.N.C. §155¢A)(1)(a); §1156(A)(1)(a);
S1385(A)(1)a), §1355(AN1)(a); and §2804(A)1). 1 the Primacy legislation, the
federal law requires that the Nation permit any person to sue the Nation. Although this is
different than the laws we have on record, it is not contrary to Navajo law. The Sovereign
Immunity Act permits the Council to waive sovereign immunity in certain circumstances
pursuant to 2 N.N.C. §554(C), which states that the “Nation may be sued only in the
courts of the Navajo Nation when explicitly authorized by Resolution of the Navajo
Nation Council.” The Navajo Nation Council has the opportunity to decide whether to
pass this law and permit citizens to sue the Nation, or it can choose not to pass the law.

Federal Court Oversipht

After exhausting all tribal remedies. a party may lile a petition for review of the
civil suit in the US circuit courts. There are only two issues that the circuit courts can
hear according to this law: a question of law and a question of fact. It is likely that if the
federal court tinds that the Navajo Court made an crroneous finding of fact—didn’t take
an important fact into consideration. for example-—the court would likely remand the
case back to the Nation with guidance. If the federal court finds that the Navajo Court




madce an error of law, the federal court may return the case to Navajo courts with
guidance, or they may make the decision, and may overturn the Navajo court.

This is not the first time that the Navajo Naton has waived sovereign immunity in
order for the Federal Courts to oversee a decision of the Navajo Nation Courts. The
Navajo Minerals Department Audit Program was required to pass a law that allowed the
federal court system to have oversight of the Navajo Court decisions. The Navajo Nation
has a similar provision in the Minerals Audit Program. CJY-34-03 was passed by a vouwe
of 64 10 12 in favor of obtaining a limited waiver of sovereign immunity. The current
members of the Navaio Nation Council may not be aware of this limited waiver of
sovereign immunity. e Minerals Audit Program does such a phenomenal job that the
tederal government awarded Minerals with the highest award for their work. The Audit
Program has audited millions of dollars of royalties and has never made one mistake.

Additionally, in the Leases of Restricted Lands at 25 U.S.C. I5(e)(6)X A, the
law requires that:

An interested party may, after exhaustion of tribal remedies, submit. in a

timely manuer, a petition to the Secretary to review the compliance of the

Navajo Nation with any regulations approved under this subsection. If

upon such review the Secretary determines that the regulations were

violated, the Secretary may take such action as may be necessary to

remedy the violation, including rescinding the approval of the tribal

regulations and reassuming responsibility for the approval of leases for

Navajo Nation tribal trust lands.
In order to mect this requirement. the Nation included §903 in the Navajo General
Leasing Regulations, stating that after exhausting all tribal remedies, any party may
appeal to the Secretary within 30 days. The Sccretary is required to review the appeal and
may “limit relief to mediation, injunctive reliet, declaratory relief and/or rescinding
approval of these Regulations and reassuming responsibility.” Genceral Leasing
Regulations §903.

The Primacy legislation permits an apgrieved party to appeal a Navajo Supreme
Court decision to the Federal District Courts. While the federal review is very limited in
scope, it is not the first time that a Navajo court decision could be reviewed by a federal
agencey or otfice. This is required by SMCRA law in order to obtain Primacy. The only
other instance, however, is found in the General Leasing Regulations of 2013, where the
Secretary of the Department of the Interior is allowed to review a decision by the Navajo
Nation Supreme Court.

In 2016, Delegate Walter Phelps proposed legislation 0316-16. This legislation
seeks to work with the United States Congress to change the law in SMCRA permitting
an appeal of the Navajo Supreme Court decision to a federal court. So far, Delegate
Phelps and the Navajo Nation Washington Office have been working with US
congressional delegation to propose a bill to remove this provision from SMCRA. This
current legislation that we are seeking to pass today has a provision in the legislation that
would allow the Nation to adopt the federal law without aving to seck approval from



Council. If the federal government does not choose 1o pass a law changing this provision
in SMCRA, the law stands as it currently is. If the US Congress chooses to pass a law,
then no decision of the Navajo Nation Supreme Court will be appealed to the federal
courts. I{ this law remains in effect, the federal court will review Navajo Supreme Court
decisions, as stated above in this section.

Environmental Review
The Primacy Legislation requires that the Surface Coal Mining Program
promulgate regulations to comply with Navajo Nation’s Uniform Rules, which is what
Navajo EPA uses to promulgate their rules and regulations. The question posed at the
i bikiyati meeting on April 14™ was how NEPA does not need to be complied with
when even homesite leases' need NEPA con  liance.

As mentioned at the mecting, NEPA is triggered when there is a “major federal
action,” As a federal action pertains to permitting the mines on the Navajo Nation. a
federal action would fall under “approval of specific projects . . . includjing| actions
approved by permit or other regulatory decision.” 40 C.FF.R §1508.18(b)(4). Since there
will be no federal permit when the Nation makes a decision under the Navajo regulatory
program such as . roving a mine permit renewal, there will be no major federal action
which requires NEPA, The lack of a federal NEPA requirement does not automatically
permit development or reclamation to occur on the Nation without guidance for
environmental concerns. While the Code discuses the need to comply with environmental
standards, the environmental standards arc contained within the regulations that will
come before RDC after Council approves this legislation. These regulations include
protections for environmental resources such as cultural, historic, and ar e¢elogical
resources; fish and wildlite resources (including endangered and threatened species); air
pollution control; and protection of water resources.

In addition to thc environmenial laws in the Navajo Code that need to be
complied with independently, the Navajo Nation does have its own version of NEPA,
‘the Navajo Environmental Policy Act, at 4 N.N.C. §904. requires:

All  such agencics, departments.  centerprises  and  other
instrummer ities shall consider carefully in decision making,
and prepare appropriate documentation of, any adverse
environmental impacts which may occur as a result of any
proposed action, the extent to which environmental impacts may
be reduced or mitigated, and other alternatives, including no
action, 1o the proposed action which may reduce or eliminate
significant adverse environmental impacts.

1Secretary of the Interior signed the Navajo General Leasing Regulations into law in April 2014,
However, in order for the federal government to avoid taking action in this instance, the Navajo
Nation must have the position of “Environmental Reviewer” within the Land Department. When this
position is filled, and when the regulations are passed by RDC, the final action of signing the homesite
lease will be done by the Navajo Nation, as opposcd to BIA, so there will be no federal action
requiring NEPA compliance.



The programs within the Navajo Nation have created a system by which all
projects are analyzed. Currently, the programs do conduct a review of the environmental
documents for the projects on the coalmines: but the review is usually of the EIS that was
created pursuant to the federal NEPA process. The difference under this legislation would
be that instcad of reviewing an EA or EIS, the programs would review the environmental
documentation is necessary to comply with independent environmental laws, such as the
Navajo Clean Water Act or the Navajo Nation Endangered Species Act. However, there
are instances where other federal agencies will need to be involved. By not having a
NEPA requirement does not climinate the need to comply with other Navajo and federal
environmental laws.

For example the project proponent is required to do a Biological Evaluation for
the Navajo Nation Departunent of Fish and Wildlife, If the project proponent runs into a
problem where an ¢ndangercd species, that occurs both on the Navajo list and the Federal
list,? the project proponents are required to do a Section 7 consultation with the U.S. Fish
and Wildlife Service. The consultation with the Service is an independent law that has
nothing to do with SMCRA or NEPA. If the Service finds that the project proponent
needs 1o obtain a take permit of a federally listed species, only the Service can issue a
take permit for a federal species. The Nation does not have the authority to do so. This
part of the process, as with other independent Navajo and federal environmental laws,
will not change too much from what the programs currently do.

Definition for Indian Lands

The word “Indian Lands” is used to explain the type of federal permit which a
mine operator may have: “the NSCMP shall become the regulatory authority
administering the federal permits issued by OSMRIE under the Federal Program for
Indian Lands for those surface coal mining operations on Navajo regulatory program
lands that are authorized under the federal permit.” There is nothing wrong with this
statement and it does not need 1o be removed from the legislation, because of how 1t is

used.

One of the reasons for the differentiation between “Indian lands™ and “reservation
lands™ is that “reservation lands™ is detined more narrowly than “Indian lands.™ The
Navajo Nation has both types of Jand—Indian lands and reservation lands: they are not
considered one in the same, and there is a differentiation between the two in SMCRA

§710(j). The first provision referring to reservation lands is 710{ | A). which states:
~an Indian tribe may apply for, and obtain the approval of, a tribal program . . . surface

coal mining and reclamation operations on reservation land under the jurisdiction of the
idian tribe.” At the very end of §710, the law offers a glimpse of the difference between
reservation lands and Indian lands:

Not later than 18 months after the date on which a tribal program is
approved under subsection (¢) of section 504, the Secretary shall
submit to the appropriate committees of Congress a report.

2 Not all federally listed species occur on the Navajo Nation. Not all Navajo Nation listed species are
also federally listed specics. However, there are some Navajo species that are also federally listed.



developed in cooperation with the applicable Indian tribe, on the
tribal program that includes a recomniendation of the Secretary on
whether primary regulatory authority under that subsection should
be expanded to include additional Indian lands.

SMCRA §710()(6). The difference between Indian lands and reservation lands is
that Indian lands consists of: “all lands, including mineral interests, within the exterior
boundaries of any federal Indian reservation.” Rescrvation inds are considered the
formal reservation boundary. After 18 months of having Primacy, and by proving that the
Nation can handle the responsibilities, the Secretary can recommend to Congress that the
Nation has ¢ ability to handle all lands within the exterior boundary of the Nation. In
reality, there is no coal that is mineable within the exterior boundaries of the reservation

T

outside of what is referred 1o as “‘reservation lands.”

dreatment of States v. Treatment of Navajo

One of the concerns raised at the Naa’bikivati work session was that there is the
impression that the Nation is not being treated equal to the states. Section 520 of SMCRA
applies to both tribes and states. so in cffect, all states that have a state-run surface coal
mining program must waive sovereign immunity, if they even have it. SMCRA states:

any person having an interest which is or may be adversely

affected may commence a civil action on his own behalf to compel

compliance with this Act . . . against the United States or any other

governmental instrumentality or agency . . . or against the

Secretary or the appropriate State regulatory authority.
SMCRA § 520(a). So the question is do states have to waive sovereign immunity”? The
answer to that is it depends on the state laws regarding sovereign immunity, but all states
must allow citizens to sue the state under the SMCRA regulation. Whether by function of
state law they have to waive sovereign immunity or not, this is not

Conclusion

While there are new legal concepts presented in this legislation, none of these
concepls are contrary to Navajo law. It is a policy decision whether the Navijo Nation
Council wants to pass this law to increase sovereipnty and take the surface coal mining
regulatory program over {rom the federal government, which would require a hmited
waiver of sovereign immunity; or to not pass the law and continue to  ave the federal
government regulate coal mining and reclamation on Navajo. There will be add  onal
administrative burden on the Nation, but the Nation will receive 100% Federal funding to
administer the program. Akhtar has been working for the past thirty years to build up
capacity to take over primacy from the federal government because the Department
wanted to. Because Mincrals Department already has two programs that have primacy,
this responsibility is not new to the Department.





































































