NABIMY-46-16

RESOLUTION OF THE
NAABIK’ IYATI’ COMMITTEE OF THE
NAVAJO NATION COUNCIL

23" NAVAJO NATION COUNCIL - Second Year, 2016
AN ACTION

RELATING TO RESOURCES AND DEVELOPMENT, BUDGET AND FINANCE; AND
NAABIK’ IYATI’ COMMITTEES; APPROVING THE FIRST AMENDMENT TO THE
JOINT POWERS AGREEMENT BETWEEN THE NAVAJO NATION AND SAN JUAN
COUNTY, NEW MEXICO, REGARDING THE OPERATION AND MAINTENANCE OF
SOLID WASTE COMPACTOR AND TRANSFER STATIONS IN SAN JUAN COUNTY

BE IT ENACTED:
WHEREAS :

A. The Resources and Development Committee of the Navajo
Nation Council is the oversight authority over the Navajo
Nation Division of Community Development, pursuant to 2
N.N.C. § 501(C)(1l). The Solid Waste Management Program is
within the Navajo Nation Division of Community Development.

B. Budget and Finance Committee of the Navajo Nation Council

authorizes, reviews, approves and accepts  agreements,
including contracts and grants, between the Navajo Nation
and any federal, state or regional authority upon

recommendation of the standing committee that has oversight
of the division, department or program which has applied
for the agreement, or upon recommendation of the Chapter
requesting the grant. 2 N.N.C. § 301(B) (15).

C. The Naabik’iyati’ Committee of the Navajo Nation Council
coordinates with all committees the appearance and
testimony before non-Navajo governments. 2 N.N.C. §
700(A) .

D. The Solid Waste Management Program has submitted a request
to amend the Joint Powers Agreement Between the Navajo
Nation and San Juan County, New Mexico, Regarding the
Operation and Maintenance of Solid Waste Compactor and
Transfer Stations in San Juan County. The
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Intergovernmental Relations Committee of the Navajo Nation
Council through IGRMA-36-94 approved the original Joint
Powers Agreement. IGRMA-36-94 1is attached as Exhibit 3.
The Joint Powers Agreement which was signed by the parities
pursuant to IGRMA-36-94 is attached as Exhibit 4.

E. The First Amendment to the Joint Powers Agreement is
attached as Exhibit 1. The First Amendment to the Joint
Powers Agreement incorporating the proposed amendments is
attached as Exhibit 2.

F. It is in the best interest of the Navajo Nation to approve
the First Amendment to the Joint Powers Agreement.

NOW, THEREFORE BE IT RESOLVED THAT:

A. The Navajo Nation hereby approves the First Amendment to
the Joint Powers Agreement Between the Navajo Nation and
San Juan County, New Mexico, Regarding the Operation and
Maintenance of Solid Waste Compactor and Transfer Stations
in San Juan County which is attached hereto as Exhibit 1

and Exhibit 2.

B. The Navajo Nation hereby authorizes the President of the
Navajo Nation to execute any and all documents necessary to
effectuate the intent of this resolution.

CERTIFICATION

I hereby certify that the foregoing resolution was duly
considered by the Naabik’iyati’ Committee of the 23" Navajo
Nation Council at a duly called meeting in Window Rock, Navajo
Nation (Arizona), at which a gquorum was present and that the
same was passed by a vote of 11 in favor, 01 oppose, this 26"

day of May, 2016. 7

Leonard Tsosie Pro Tem Chairperson
Naabik’iyati’ Committee

Motion: Honorable Davis Filfred
Second: Honorable Seth Damon

Page 2 of 2




: NAVAJO NATION
RCS# 411 5/26/2016

Naa'bik'iyati Committee 04:09:01 PM
Amd# to Amd# Legislation No. 0103-16 PASSED
MOT Fiifred Approving the First Amendment
SEC Damon to the Joint Powers Agreement

between the NN & San Juan County

Yea : 11 Nay : 1 Not Voting : 12
Yea: 11
Bates Chee Hale Witherspoon
Begay, K Damon Phelps Yazzie
Bennett Filfred Slim
Nay : 1
Tso
Not Voting : 12
Begay, NM Crotty Perry Smith
BeGaye, N Daniels Pete Tsosie

Brown Jack Shepherd Vacant
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THE NAVAJO NATION

By:

President

APPROVED BY THE DEPARTMENT OF
FINANCE AND ADMINISTRATION APPROVED AS TO FORM:

By: S
Attorney for San Juan County

Printed Name: _

Title: -
Attorney for Navajo Nation

Date:




IGRMA~56-94

Class "C" Resolution
No BIA Action Required.

RESOLUTION OF THE
INTERGOVERNMENTAL RELATIONS COMMITTEE
OF THE NAVAJO NATION COUNCIL

Approving a Joint Powers Aqreement Between the Navajo Nation

and San Juan County, New Mexico, Regarding the Operation

and aintenance of Solid Waste Compactor and Transfer
Stations in San Juan County

WHEREAS:

1. Pursuant to 2 N.T.C., Section 824 (b) (6), the
Intergovernmental Relations Committee of the Navajo Nation Council
is authorized to approve and accept contracts and grants between
the Navajo Nation and any federal, state or regional authority upon
the recommendation of the standing committee which has oversight of
the division, department or program which has applied for the
agreement; and

2. The Resources Committee of the Navajo Nation Council
is authorized to oversee and regulate all activities within Navajo
Nation lands related to the natural state of resources and the
alteration thereof, pursuant to 2 N.T.C., Section 692 (b) (6); and

3. The Navajo Environmental Protection Administration
is within the Division of Natural Resources and is authorized to
conduct studies and monitor activities and actions affecting
environmental resources to ensure the preservation and enhancement
of the quality of the Navajo environment; and

4. The Solid Waste Management Program is within the
Navajo Environmental Protection Administration and has been
allocated monies by the avajo Nation Council to be utilized by
Navajo Nation Chapters for assistance in the management of the
operation and maintenance of their solid waste transfer stations;
and

5. Through approval of this resolution, the Solid Waste
Management Program will expend $71,131.00 from line item 7990 of
the Solid Waste Management Program’s budget (3-15588), attached and
incorporated as Exhibit "B", for the Navajo Nation’s cost of the
operation and maintenance of the transfer stations in Upper
Fruitland, Shiprock and Sand Springs, New Mexico; and

6. It is in the best interest of the Navajo Nation and
the Navajo people that this request be approved because once the
three (3) transfer stations are in operation, they will serve
twelve (12) chapters: Upper Fruitland, Nenahnezad, Hogback,




Shiprock, Cudei, Beclabito, Red Valley, Sanostee, Two Grey Hills,
Burnham, Sheep Springs and Naschitti Chapters; and

7. Attached hereto as Exhibit "C" is the Resources
Committee Resolution RCF-015-94 recommending approval of the Joint
Powers Agreement; and

8. The Navajo Environmental Protection Administration’s
Solid Waste Management Program respectfully submits the proposed
Joint Powers Agreement between the Navajo Nation and San Juan
County, New Mexico, regarding the operation and maintenance of
solid waste compactor and transfer stations in San Juan County as
Exhibit "A".

NOW THEREFORE BE IT RESOLVED THAT:

1. The Intergovernmental Relations Committee of the
Navajo Nation Council hereby approves the Joint Powers Agreement
Between the Navajo Nation and San Juan County, New Mexico, attached
hereto as Exhibit "A" regarding the operation and maintenance of
solid waste compactor and transfer stations in San Juan County.

2. The Intergovernmental Relations Committee of the
Navaio Nation Council further authorizes the President of the
Navi > Nation to sign the Joint Powers Agreement.

3. The Intergovernmental Relations Committee of the
Navajo Nation Council also approves the Solid Waste Management
Program to expend $71,131.00 from line item 7990 of the program’s
account (3-15588) for the Navajo Nation’s cost of the operation and
maintenance of the transfer stations in Upper Fruitland, Shiprock
and Sand Springs, New Mexico; and recommends to the Navajo Nation
Council to carry over funds under account 3-15588-7990 into Fiscal
Year 1995.

CERTIFICATION

I hereby certify that the foregoing resolution was duly
considered by the Intergovernmental Relations Committee of the
Navajo Nation Council at a duly called meeting at Window Rock
(Navajo Nation), Arizona, at which a quorum was present and that
same was passed by a vote of 8 in favor, 0 opposed and 0 abstained,
this 1st day of March, 1994.

Ch a 442:;?\\\

Intergovernmental Relations Committee

Motion: Wallace Davis
Second: Kelsey Begay
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JOINT POWERS AGREEMENT

BETWEEN THE NAVAJO NATION AND SAN JUAN COUNTY, NEW MEXICO,
REGARDING THE OPERATION AND MAINTENANCE OF SOLID WASTE
COMPACTOR AND TRANSFER STATIONS
IN SAN JUAN COUNTY
This Joint Powers Agreement is made this day of
January, 1994, pursuant to the New Mexico Joint Powers Agreement

Act, N.M.S.A. 1978, Sections 11-1-1 et seqg. Supp. 1993), the
inherent sovereignty of the Navajo Nation, and the Navajo Tribal
Code, 2 N.T.C. § 824(b)(6), by and between the following parties:
1. The Navajo Nation ("the Nation");
2. The Board of County Commissioners of San Juan County,

New Mexico ("the County").

RECITALS:

WHEREAS, certain portions of the Navajo Nation lie within
the confines of San Juan County, New Mexico;

WHEREAS, the Nation's solid waste landfills within ¢ 1 Juan
County may not be in compliance with the new solid waste
regulations promulgated by the United States Environmental
Protection Agency, and it would be prohibitively expensive to
bring them into compliance with those regulations;

WHEREAS, the County owns a landfi 1 on Crouch Mesa which is
being operated by Waste Management of New Mexico and which is in

compliance with all federal and State regulations governing the

disposal of solid waste;
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WI ®EAS, the Nation and the County wish to cooperate to
provide an efficient and safe means of disposal of solid waste
generated in areas of the Nation that lie within San Juan County
at the Crouch Mesa Landfill; .

WHEREAS, the parties desire to construct, operate and
maintain two solid waste "“compactor" and transfer stations and
one solid waste transfer station to collect and process solid
waste for disposal at the Crouch Mesa Landfill:

WHEREAS, the parties desire to arrange for transportation of
the s0lid waste deposited at the Stations to the Crouch Mesa
Landfill;

WHEREAS, pursuant to the New Mexico Joint Powers Agreement
Act, the Navajo Tr. & Code and the inherent sovereignty of the
Navajo Nation, the parties hereto are authorized to enter into
agreements for the purpose of jointly exercising any power common
to the parties; and

WHEREAS, it would protect the public health, safety and
welfare and be in the best interest of the parties to jointly

articipate in the operation and maintenance of the solid waste

transfer and compactor stations and the transfer station.

NOW THEREFORE, the parties mutually agree as follows:

1. GENERAL T™""7ISIONS
1.1 Pursuant to the provisions of the Joint Powers Agreements

Act, N.M.S.A. 1978, Sections 11-1-1 throu 11-1-7 (Supp. 1993),

—




and the Navajo Tribal Code, 2 N.T.C. § 824(b) (6), the County

agrees to construct and the parties agree to jointly operate and

maintain:
A. One solid Vaste compactor and transfer station near
Shiprock, San Juan County;
B. One solid waste compactor and transfer station near
Upper Fruitland, San Juan County; and
C. One solid waste transfer station near Sand Springs, San

Juan County (herein collectively referred to as "{ e

Stations").
1.2 The County, with financial assistance from the United States

Indian Health Service, agrees to construct the Stations on land

set aside and designated by the Nation for this purpose.

2. CONF™™UCTION

2.1 The County, with financial assistance from the United States
Indian Health Service, shall design and construct the Stations.
2.2 The Nation agrees to designate and furnish property upon
which the County : all construct the Stations. The Nation shall
apply for withdrawal of the property and shall retain title to
each parcel and shall also withdraw and retain any required
easements or rights-of-way, including utility easements. The
Nation agrees to provide the County with a legal description of
each parcel, and provide documentation of proper land withdrawal
(and Bureau of Indian Affairs approval of same), including

property required for ingress, egress and easements.
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2.3 The County shall construct the Stations as soon as is
practicable, given the constraints of the weather, and
expediency. The County shall determine in which order the

Stations shall be constructed.

3. DISPOSAL OF SOLID WASTE

3.1 All solid waste accepted for disposal at the Stations shall
be disposed of at the Crouch Mesa Landfill.

3.2 The County shall arrange for the transportation of solid -
waste from the Stations to the Crouch Mesa landfill. The County
may contract with third parties for this service.

3.3 Expenses of transporting the solid waste from the Stations
to the Crouch Mesa landfill, as well as any and all costs of
disposal at the Crouch Mesa landfill, shall be considered to be
operational and maintenance expenses an shall be shared equally
by the parties pursuant to Section 5.

3.4 The Stations shall accept waste from all residents of San
Juan County and elsewhere, subject only to any .disposal or
tipping fees that may be imposed by San Juan County and any fees
that may be imposed by the parties pursuant to Sections 3.5 and
4.

3.5 Commercial waste haulers may be permitted to use the
Stations for disposal of solid waste only as agreed by the
parties by Amendment to this Agreement. Any such Amendment shall

ermit commercial waste haulers to use the Stations only if the

Stations can economically accommodate the volume of waste. Any




such Amendment may impose special fees on commercial waste
haulers so that economical disposal of waste at the Stations is
assured. Otherwise, commercial waste haulers shall not be
permitted to use the Stations and shez 1 be directed by staff to
proceed directly to the Crouch Mesa landfill.

3.6 No "special waste," as that term is defined in the Lease
Agreement between the County and Waste Management of New Mexico,
shall be accepted for disposal at the Stations. A copy of the
relevant pages of the Lease Agreement are attached as Exhibit A.
3.7 No hazardous or toxic waste shall be accepted for disposal
at the Stations.

3.8 No extremely large or bulky items shall be accepted for
disposal at the Stations, such as large pieces of machinery,
appliances and the 1like.

3.9 Liquid waste, such as paint and used motor oil, shall be
accepted for disposal at the Stations only as provided for by
County policy. Staff shall monitor disposal of ligquid waste at
the Stations and shall accept or reject iquid .waste according to

then-current County policy.

4. TIPPING FEES

4.1 The County Commission may impose a user or "tipping fee" at
any or all of the Stations to help defray operating and
maintenance expenses. The Nation may also recommend to the

County Commission that a user or tipping fee be imposed at the

Stations.




4.2 In the event a user or tipping fee is imposed, the County
shall collect the fee.

4.3 In the event a user or tipping fee is imposed, the revenue
generatedAshall be used to help defray total operatiqg and

maintenance expenses of the Stations.

S. OPERATI™™ AN" "{AINT™"ANCE EXPENSES

5.1 The County and the Nation agree to contribute equally to the
operating and maintenance expenses of the Stations.

5.2 The County shall manage all revenues, maintain all accounts
and receive and disburse all funds on behalf of the parties.

5.3 The County shall provide accountihg services, general
bookkeeping and record-keeping for the Stations pursua : to
Section 11.

5.4 Each month, the County shall prepare a calculation of the
operating and maintenance expenses of the Stations for the
previous month, and shall also calculate the revenue received as
a result of any user or tipping fee imposed pursuant to Sections
3.5 and 4. The County shall forward a copy of each month's
accounting to the Nation. The Nation shall provide the County
with an address to which copies of such accounting will be sent.
5.5 Each year, the Nation shall deposit with the County an
amount estimated to be equal to the Nation's total obligations
for operating and maintenance expenses of the Stations for a

¢ ’en fiscal year. The County shall bi 1 the Nation at the

beginning of each fiscal year for this amount. Throughout the




year's operation, the County shall credit against the amount
deposited the Nation's monthly obligations under Section 5.4.

Any amount remaining at he end of a given fiscal year shall be
carried forward to be credited against the Nation's ok igations
for upcoming years. The amount of any excess shall also be taken
into consideration in computing the Nation's estimated
contribution for the upcoming year. Any deficit between amounts
on deposit and the Nation's actual obligations shall be billed to
the Nation on a monthly basis. The Nation shall provide the
County with an address to which copies of such billings will be
sent. The Nation shall promptly pay any such billings.

5.6 Alternatively to Section 5.5, the Nation may elect to meet
its obligations under this Agreement on a monthly basis. If this
method is elected, the County shall bill the Nation monthly for
one-half of the amount the operating and maintenance expenses

exceeded revenue in the preceding month. The Nation shall

promptly pay any such billings.

6. EQUIPMENT AND FIXTURES

6.1 Any and all equipment, buildings, facilities, or personalty
of any kind installed by the County at each Station shall remain
the property of the County; provided, however, in the event the
County fails to remove its equipment, bu ldings, facilities or

personalty from the premises prior to or within thirty (30) days

of termination of this Agreement, said property shall beco :

property of the Navajo Nation.




6.2 The parties agree that the equipment, buildings, facilities
or personalty purc ised by the County and installed at the
Stations pursuant to this Agreement shall not be considered
fixtures and shall not be considered part of the real estate upon
which the Stations are to be constructed.

6.3 Any and all equipment, buildings, facilities or personalty
shall be disposed of at the end of its useful life by the County.
6.4 Repair or replacement of worn-out or obsolete equipment,
buildings, facilities or personalty shall be considered to be
operating and maintenance expenses and treated pursuant to

Section 5.

7. STAFFING
7.1 The County shall provide appropriate staffing for each
Station. Staff shall be fluent in the use of the English and

Navajo languages.

7.2 The salary, benefits and other expenses of staff members
shall be considered as operating and maintenance expenses of that

Station, and treated pursuant to Section 5.

8. TRIBAL, STATE AND FEDERAL LAWS AND REGULATIONS

The Stations shall be constructed, operated and maintained

in conformity with all applicable Tribal, State and Federal laws

al regulations.




9. HOURS OF OPERATION

San Juan County shall designate the hours of operation of
each Station, taking into consideration the needs of the local
residents, economical and efficient operation of the Stations,

and expediency.

10. APPROPRIATED FUNDS

10.1 The County and the Nation agree to use their best efforts
to obtain continuing appropriations for their commitments under
this agreement.

10.2 The parties recognize that imposition of user or tipping
fees imposed pursuant to Sections 3.5 and 4, may reduce or
eliminate the requirement that each party appropriate and
contribute to operating and maintenance expenses of the Stations.
10.3 In the event, however, funds are not appropriated in a
given year for either party's contribution to the operating and
maintenance expenses of any Station, the other party will have
the option of terminating this Agreement as of the date when the
other party's funds are exhausted.

10.4 Nothing in this Section shall preclude the parties from
agreeing by Amendment to this Agreement to a different allocation
of the operating and maintenance expenses of the Stations, or
from making other arrangements to keep the Stations open in the

event a party has not appropriated s :ficient funds to meet its

obligations under his Agreement.




11. BOOKS AND RECORDS

11.1 The County shall maintain adequate and correct accounts of
the operational and maintenance costs incurred at each Station,
which accounts shall be open to inspection at any reasonable time
by the parties hereto, their accountants or their agents.

11.2 The County shall prepare and present such reports as may be
required by law, regulation or contract to any governmental
agency.

11.3 The County shall also render to the parties hereto, at
reasonable intervals, such reports and accounting as the parties
hereto may from time to time request.

11.4 There shall be strict accountability of all receipts and

disbursements by the parties hereto.

12. TERMINATION

12.1 This Agreement shall be in full force and effect upon the
execution of this Agreement by all of the parties and approval by
the Department of Finance and Administration of the State of New
Mexico, and shall continue in full force and effect, subject to
amendments, until terminated by the parties pursuant to this
Agreenment.

12.2 Any party's participation in this Agreement may be
terminated by one undred-eighty (180) days advance written
notice.

12.3 Alternatively, any party's participation in this Agreement

may be terminated upon the other party's exhaustion of

10




appropriated funds, as described in Section 10. 1In the event of
exhaustion of appropriated funds, the affected party shall notify
the other party of the expected exhaustion of funds as soon as
possible before funds are exhausted, but in any event shall
provide at least thirty (30) days prior notice of the expected
exhaustion of funds. The parties recognize that the sooner the
other party is notified of an appropriation problem, the better
the chances of finding alternative funding sources.

12.4 Upon termination of this Agreement by the parties, the
powers granted under this Agreement shall continue to the extent
necessary to make an effective disposition of property and a full
accounting.

12.5 Upon termination of this Agreement, the County shall have
discretion to remove from each Station any and all equipment,
buildings, facilities or personalty of any kind. The Nation
agrees to provide access to the Stations to facilitate the
County's remove of the equipment, buildings, facilities or
personalty. The County shall remove all propegty from the
Stations within thirty (30) days (pursuant to Section 6.1) and
restore the premises (pursuant to Section 22) no later than sixty
(60) days following the 2rmination of this Agreement.

12.6 Upon termination of this Agreement, all funds of the Tribe
which are held by the County pursuant to Section 5.5, and which
have not been applied against operating and maintenance expenses
pursuant to Sections 5.4 and 5.5, shall be returned to the Tribe.

Any other surplus unds remaining upon termination of this
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Agreement shall be returned to the parties in proportion to the

contributions made.

13. AMENDMENT
This Agreement may be amended by the ; rties from time to
time, but any amendment shall be in writing, executed by all of

the then parties thereto, and approved by the Department of

Finance and Administration.

14. SEVERABILITY C " USE

If any one or more of the provisions contained in this
Agree :nt shall be for any reason held invalid, illegal or
unenforceable in any respect, such invalidity, illegality or
unenforceability shall not affect other provisions hereof, and
this Agreement shall be construed as if such invalid, illegal or

unenforceable provision had never been a part hereof.

15. INSURANCE

15.1 The County shall carry public liability insurance coverage
consistent with its responsibilities under the New Mexico Tort
Claims Act, N.M.S.A. 1978, § 41-4-1 et seq. (1989 Pamphlet and
Supp. 1993). The County shall also carry property damage
insurance on its equipment, buildings, facilities or personalty
of any kind, and instal ed at the Stations. The County shall
also provide workers' compensation coverage and provide a health

insurance plan and other benefits of County employment for staff.
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15.2 The expense of obtaining and maintaining insurance shall be
the County's sole obligation.

15.3 The insurance provided for under this Section shall be
maintained in full force and effect throughout the duration of
this Agreement.

15.4 Except for workers' compensation insurance and employee's
health plan, for which the County is self-insured, the County
shall obtain the coverage described from a re iable insurance

company. A copy of the policies shall be provided to the Nation

at the Nation's request.

16. INDEMNIFICATION

Each party hereto ("the indemnifying party") agrees to
defend, hold harmless and indemnify the other party ("the
indemnified party"), its officers, agents and employees, against
any and all claims arising out of any asserted negligent act,
error or omission of the indemnifying party which results in a
claim against the indemnified party relating to the operation and

maintenance of the Stations.

17. ARBITRATION

17.1 All disputes and controversies of every kind and nature
between the parties to this Agreement, including but not limited
to disputes and controversies as to the existence, construction,
validity, interpretation or meaning, performance, non-
performance, enforcement, operation, breach, continuance, or

termination of this Agreement, shall be submitted to arbitration,
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and shall be conducted according to the procedures set forth
below.

17.2 Either party may demand arbitration by making a demand in
writing, which demand shall include the name of he qrbitrator
appointed by the party demanding arbitration, together with a
statement of the matter of controversy.

17.3 Within 20 days after such demand, the other party shall
name its arbitrator, or in default of such naming, such
arbitrator shall be named by the American Arbitration
Association, and the two arbitrators so selected shall name a
third arbitrator within 20 days or, in lieu of such appointment,
a third arbitrator shal be appointed by the Federal District
Court for the District of New Mexico. In the event said Court
fails to appoint a third arbitrator within 30 days of the request
therefor, the appointment shall be made by the American
-Arbitration Association.

17.4 The arbitration costs and expenses of each party shall be
borne by that party and all arbitrators' fees and other expenses
shall be borne equally y both parties.

L. »5 The arbitration hearing shall be held at such time and
place as designated by the arbitrators on at least 20 days'
written notice to the parties.

17.6 An award rendered by a majority of the arbitrators
appointed pursuant to this Agreement shall be final and binding
on all parties to the proceeding, and the parties hereto agree to

be bound by such award.
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17.7 As to any procedures regarding the conduct of the
arbitration that are not specified either in this Agreement or in
another written Agreement signed in advance of the hearing, the
parties shall follow the Commercial Arbitration Rules of the
American Arbitration Association.

17.8 The parties stipulate that the arbitration provisions of
this Agreement shall be a complete defense to any suit, action,
or proceeding instituted in any federal, state, or tribal court
or before an administrative tribunal with respect to any
controversy or dispute arising during the period of this
Agreement and which is arbitrable as set forth in this Agreement.
17.9 The arbitration provisions of this Agreement shall survive
the termination or expiration of this Agreement. |

17.10 Nothing contained in this Agreement shall be deemed to
give the arbitrators any authority, power, or right to alter,
change, amend, modify, add to, or subtract from any of the
provisions of this Agreement.

17.11 Failure of either party to arbitrate any dispute pursuant
to the procedure set forth herein when a demand to do so has been
made by the other party, or the failure of either party to comply
with the arbitration award, shall amount to a material breach of
this Agreement 1d shall entitle the party who demanded
arbitration to cease performance of any obligation set forth in
this Agreement at the sole discretion of that party.

17.12 This Agreement is not subject to enforcement under New

Mexico's Uniform Arbitration Act, N.M.S.A. 1978, §§ 44-7-1

through 44-7-22.




18. ALTERNATIVE DISTI™TE_RESOLUTION

Nothing in Section 17 shall preclude the parties from
resolving any differences that arise through mediation, informal
discussion, or other non-binding methods of dispute resolution.
The parties agree that prior to resorting to arbitration as set
forth in Section 17, they shall use their best efforts to resolve

any dispute by such non-binding and informal means.

19. WAIVER

Nothing in this Agreement, including the provisions of
Section 17, shall be considered a waiver of tribal sovereign
immunity of the Nation or a consent to suit in any forum by the

parties hereto.

20. LIABILITY FOR ENVIRONMENTAL CONTAMINATION

The parties hereto recognize that the real property upon
which the Stations may to be located may be proximate to a
closed, and previously unregulated landfill si@e of unknown
contents which may be a source of environmental contamination.
The parties further recognize that no interest in real property
is conveyed to the County by this exercise ¢ the parties' joint
powers. Therefore, the parties agree that the County shall not
be held liable for any such environmental contamination of the
real property except to the extent that any such contamination is

a consequence of the operations of the Stations described herein.

16




21. FT™™URE_APPROPRIATIONS
Nothing in this Agreement shall be construed as an
obligating the parties in the expenditure of funds or for some

future payment of funds in excess of appropriations allowed by

law.

22. RESTORATION

After termination of this Agreement, and following removal
of the County's equipment, buildings, facilities or personalty
from the premises, the County shall, at its own expense, restore

the premises to its original state, or as near as practicable

thereto.

IN WITNESS WHEREOF, the parties hereto have set their hands

and seals by their duly authorized officers, agents or

representatives effective as of the date and year first written

above.

BOARD OF COUNTY COMMISSIONERS OF
SAN JUAN COUNTY, NEW MEXICO

ATTEST: (Qﬂ
ay- (2
County Clexk uu{é;pén

THE NAVAJO NATION

By:

President

17
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APPROVED BY THE DEPARTMENT Approved as to form:
OF FINANCE AND ADMINISTRATION

By:

Attorney for San Juan county

(ritle) Attorney for the Navajo Nation

(Date)
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EXDT G

RCF-015-94

RESOLUTION
OF THE RESOURCES COMMITTEE
OF THE NAVAJO NATION COUNCIL
Apprc-riig_and Recommending that the Intergovernmental Relations
Commictctee of the Navajo Nation Council Approve a Joint Powers

Agreement Between the Navajo Nation and_ San Juan County, New
Mexico, Regarding the Operation and Maintenance of Solid Waste

Compactor and Transfer Stations in San Juan County

WHEREAS:

1. Pursuant to 2 N.T.C., Section 695 (b) (6), the Resources
Committee of the Navajo Nation Council has the power and authority
"To oversee and regulate all activities within the Navajo Nation
Lands" regarding the disposition and protection of natural
resources; and

2. Pursuant to 2 N.T.C., Section 824 (b) (6), the
Intergovernmental Relations Committee of the Navajo Nation Council
is authorized to approve and accept contracts and grants between
the Navajo Nation and any federal, state or regional authority upon
the recommendation of the standing committee which has oversight of
the division, department or program which has applied for the
agreement; and

3. The Navajo Environmental Protection Administration is
within the Division of Natural Resources and is authorized to
conduct studies and monitor activities and actions affecting
environmental resources to ensure the preservation and enhancement
of the quality of the Navajo environment; and

4. The Solid Waste Management Program is within the Navajo
Environmental Protection Administration and has been allocated
monies by the Navajo Nation Council to be utilized by Navajo Nation
Chapters for assistance in the management of the operation and
maintenance of their solid waste transfer stations; and

5. Through approval of this resolution, the Solid Waste
Management Program will expend $71,131.00 from line-item 7990 of
the Solid Waste Management Program budget (3-15588) for the Navajo
Nation’s cost of the operation and maintenance of the transfer
stations in Upper Fruitland, Shiprock and Sand Springs, New Mexico;
and

6. It is in the best interest of the Navajo Nation and the
Navajo People that this request be approved because once the three
transfer stations are in operation, they will serve twelve (12)
chapters: Upper Fruitland, Nenahnezad, Hogback, Shiprock, Cudei,
Beclabito, Red Valley, Sanostee, Two Grey Hills, Burnham, Sheep
Springs, and Naschitti Chapters; and




7. The Navajo Environmental Protection Administration’s
Solid Waste Management Program respectfully submits the proposed
Joint Powers Agreement Between the Navajo Nation and San Juan
County, New Mexico, regarding the operation and maintenance of
solid waste compactor and transfer stations in San Juan County as
Exhibit "a".

NOW THEREFORE BE IT RESOLVED THAT:

The Resources Committee of the Navajo Nation Council hereby
recommends that the Intergovernmental Relations Committee of the
Navajo Nation Council approve the Joint Powers Agreement "BETWEEN
THE NAVAJO NATION AND SAN JUAN COUNTY, NEW MEXICO, ATTACHED HERETO
AS EXHIBIT "A", REGARDING THE OPERATION AND MAINTENANCE OF SOLID
WASTE COMPACTOR AND TRANSFER STATIONS IN SAN JUAN COUNTY".

CERTIFICATION

I hereby certify that the foregoing resolution was duly
considered by the Resources Committee of the Navajo Nation Council
at a duly called meeting at Window Rock, Navajo Nation (Arizona),
at which a quorum was present and that same was passed by a vote of

5 in favor, 0 opposed and Q abstained, this 9th day of February,
1994.

GeorgelArkhur
Presidi Chairperson

Motion: Andrew Tso
Second: Samuel Yazzie
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October 8, 2015

TO: Section 164 Review Form Reviewers

- -
FROM: - /7J A

Chavez John, Acting Division Director
Division of Community Development

SUBJECT: Section 164 Review Form # 004586

The Division of Community Development (DCD), Solid Waste Mangement (SWM) Program
is tasked to provide equally to the operations and maintenance expenses for three (3)
transfer stations operated and maintained by San Juan County, New Mexico, per the Joint
Powers Agreement, Section 5, dated April 7, 1994, between the Navajo Nation and the
county. Inasmuch, SWM Program utilizes it annual General Funds allocation to meet this
¢ ligation. As such, SWM Program uses its 6960 subaccount to pay for these expenses (See
excerpted Budget Form 4).

Should any of the reviewers have concerns or questions, direct them to this program at (928)
871-6309.

Attachment

xc: Files










LaTonia Becenti-Johnson « )jc ison@nndoj.org> n, Aug 10, 2015 at 10:21 AM
To: JB <jb.toda@nnswmp.org>

James,

I am open to deleting the arbitration provision altogether. Perhaps, the following dispute resolution can be
used to replace the arbitration provision:

In the event of any dispute, the parties shall use their diligent good faith effort to resolve the dispute, and each
party shall continue to perform in accordance with the other provisions of this Agreement during the pendency of
the dispute. Any unresolved disputes arising under the Agreement shall be elevated to the

__and the Executive Director of Division of Community Development for resolution. If they
uu not resolve tnerr dispute administratively, the Agreement may be terminated.

Nothing herein shall be construed, expressly or implied, as a waiver of the sovereign immunity of the Navajo
Nation.

If you would <e you can send the above-mentioned italicized provision to the County or if you have another
suggestion, please let me know.

Thanks, LaTonia
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