








o

S W

S N0 X NN W

12
13
14
15
16
17
18
19
20

. The Navajo Nation hereby approves the Sand and Gravel Lease subject to, but

not limited to the terms and conditions in the Lease attached hereto as Exhibit A

and made a part hereof.

. The Navajo Nation hereby authorizes the President of the Navajo Nation to

execute any and all documents necessary to implement the intent and purpose of

this resolution.
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. THE NAVAJO NATION

Navajo Land Department ~S——
P.O. Box # 2249 - Window Rock, Arizona 86515 - (928) 871-6401 - FAX: (928) 871-7039
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IEMORANDUM

TO . Howard P. Draper, Supervisor
Project Review Section, NLD

I OM é %:‘ﬁ @
Esther Kee, R/W Agent

Project Review Section, NLD

DATE : September 28, 2015
SUBJECT: Recon Buffalo Springs S:  d & Gravel Lease

Recon Oil Company, Inc., Post Office Box 1678, Window Rock, Arizona 86515, submitted a Sand
and Gravel Lease of 11.41 acres, 0.24 acres Access Road to extract fill materials from Buffalo
Springs Borrow pit for 491 road project a on Navajo Trust lands near Tohatchi Chapter located
in the NE/4 of Section 28, T20N, R17E, McKinley County, New Mexico.

District 14 Grazing Committee member, Edison ). Jones, identified two grazing permittees Cecil
D. Pinto and Corinne Sleuth, affected by the proposed project. 1 informed the land users on the
proposed request and they had no objections as long as the applicant reclaim the area. I obtained
the land users consent along with the concurrence of the Tohatchi Chapter Grazing Official, Edison
D. Jones. Land users will be compensated $5,945.00 « 1. acres/borrow pit, 0.24 acres/access
road) for surface damages.

Field clearance complete, land users consent, map and su; orting documents are all attached for
your information and reference.

cc: Project file
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PROVIL NG PERMITS for LAND USERS

37 Verano Loop, Santa Fe, New Mexico 87508 (505) 466-8120

September 25, 2015

Esther Kee

Navajo Land Department
P. O. Box 2249

Window Rock, AZ 86515

Dear Esther,

On behalf of Recon Oil, | am requesting field clear: ce for the Tohatchi/Buffalo Springs
Borrow Pit for the U.S. 491 construction project, as shown the attached map and plat.

The pit will be accessed via an existing road (20’ x 524.9’ (=0.24 acre)) at a point 32.7
n es north of Gallup on US 491. The 11.41 acre pit is >300’ east of US 491. The project
is in the northeast quarter of Section 28, Township 20 North, Range 17 East, McKinley
County, New Mexico. Tot: land use in the Tohatchi Chapter will be 11.65 acres of
Tribal trust land.

Please call me if you have any questions.

Sincerely,

Jeanette Reisenburg
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2.3

positive drainage toward the north central portion of the project area to exit via unnamed drainages
to a broad ve y and larger ephemeral channel north of the project area. Straw bales would be
placed along the drain line near the drainage exit to prevent off-site sedimentation.

All personnel working at the site will receive onsite basic fire awareness training and will be notified
of the locations of fire extinguishers and their proper methods of use.

2.23 RECLAMATION AND REVEGETATION

Once the U.S. 491 highway improvement project is complete, the Proposed Action area would be
reclaimed. All equipment would be removed and the site would be returned to a natural contour
and reseeded. On closure of the pit, reclamation and revegetation will be accomplished using the
following procedures:

e Overburden, crusher fines, waste rock, and other unmarketable material will be used as
reclamation backfill to reduce angle and stabilize slopes as interim reclamation. Pits would be
backfilled to follow pre-mine drainage patterns and/or would be backfilled to provide internal
drainage so as to capture water to aid in revegetation.

¢ Slopes would be contoured to match pre-mining topography as closely as possible with slopes
no steeper than 2.5:1 (2.5 horizontal to 1 vertical). The new contours would be compacted to
provide a stable substrate for topsoil and seed application.

e Stockpiled topsoils (Section 2.2.2) will be applied after slope contouring. Topsoil would be
applied to slopes, compacted and then ripped and terraced where necessary to capture water
and to provide a viable seedbed against wind and water erosion.

e After topsoil application, the site will be seeded with a Navajo approved seedmix, mulched, and
monitored for reclamation success. Noxious weeds and invasive species will be controlled using
a Navajo EPA approved herbicide.

e All seeded areas during interim and final reclamation will be protected by installing straw bales
or similar BMP structures at drainage low points to protect seed beds from water erosion.

ALTERNATIVES CONSIDERED BUT NOT ANALYZED IN DETAIL

One other location for the Proposed Action was considered; however, the present location was chosen

due

to the existing disturbance at the site, plentiful material availability, and proximity to the U.S. 491

construction area. Other than the cultural resources site, no significant issues were identified for the
present location of the Proposed Action during the following activities:

1. Onsite inspections;

2. Threatened, Endangered, and Special Status Species surveys; and

3. Review of Navajo Nation Department of Fish and Wildlife species of concern know to occur
or with potential to occur on the 7.5 minute Coyote Canyon, NW quadrangle.

No additional alternatives to the Proposed Action, other than the No Action Alternative will be analyzed
in this Environmental Assessment (EA).
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Southwest Vegetation Management Association — Moenkopi Cooperative Weed Management Area,
Tuba City, AZ). 2011. Information report at a meeting. Accessed online July 2013 at
http://www.swvma.org/moenkopicooperativewma.htm.

US Environmental Protection Agency (EPA) Air Now Air Quality Index. 2014. Web.
http://www.homefacts.com/airquality/New-Mexico/Mckinley-County/Tohatchi.html

USDI-OSM (USDI — Office of Surface Mining). 1998. A Guide to the Noxious Weeds of the Navajo
Reservation. Pamphlet containing 1998 BIA Navajo Area Noxious Weed List. USDI — Office of
Surface Mining Reclamation and Enforcement.

U. S. Department of Agriculture Natural Resources Conservation Service. (NRCS). Web Soil Survey. Web:
http://websoilsurvey.nrcs.usda.gov/app/. Accessed May 2015

U.S. Fish and Wildlife Service (USFWS). 2015. Information, Planning, and Conservation (IPaC). Web:
Accessed May 2015

Western Regional Climate Center (WRCC). Accessed via the internet at:
http://www.wrcc.dri.edu/summary/rge.az.html. July 2013.
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1.0 Introduction

1.1  Project Purpose and Need

This Biological Evaluation (BE) documents the findings for a biological survey at a
location that would provide materials support for a US 491 upgrade. The

Tohatchi/Buffalo Springs borrow pit, an approximately 11.6= =cre site including access,

would provide gravel materials for the US 491 Highway improvement project. The
project area has been previously disturbed by grazing. It is located on Navajo Nation
trust land in the northeast quarter of Section 28, T. 20 North, R. 17 West, McKinley

County, New Mexico.

The Tohatchi/Buffalo Springs project area would provide the borrow materials needed
for a New Mexico Department of Transportation (NMDOT) federally funded paving
project and upgrade for US 491. The operator/contractor for the proposed
Tohatchi/Buffalo Springs materials pit project area would be Recon Qil, Inc. and Fi: er

Sand and Gravel-New Mexico, Inc. (Recon/Fisher).

This BE takes into consideration the Action Area, which are the project boundaries plus
additional lands and natural resources that may be impacted by projects activity beyond
the project boundaries. It describes natural resources and species observed in the
project areas during the biological surveys; provides analyses of impacts resulting from
the proposed project; and recommends measures to avoid, minimize or mitigate
impacts to natural resources and species consistent with federal, state, tribal and local

laws.
1.2 Project Description and Location

The proposed Tohatchi/Buffalo Springs borrow pit is 11.41 acres in size with a 0.24 acre
(524.9 foot x 20 foot) access road (11.65 acre total disturbance) (Figures 2 & 3). The

site is located on Navajo Tribal Trust land. It is situated on the east side of US 491 at

milepost 32.7 approximately 10.0 miles northeast of Tohatchi/Buffalo Springs, McKinley
County, New Mexico (Figure 1). The roject area and Action Area have been previously

disturbed by historic and current grazing activity, power lines, and two track dirt roads.
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An existing 524.9 foot two track road accesses the project area. This road would be
bladed, graveled, and widened to 20 feet to accommodate two lanes and pit equipment
traffic. Total land use for the road would be 0.24 acres. Water will be applied to reduce

dust emissions when necessary.
2.0 Project History

The Tohatchi/Buffalo Springs project location has a history of livestock grazing. A dirt
road accesses the site; there are several jeep trails in the area. No other land use is

apparent.
3.0 Action Area

The Action Area for the Tohatchi/Buffalo Springs site includes the disturbance footprint
of the proposed project area boundaries, as well as the areas surrounding the project
location; including any special considerations such as federally listed critical habitat,
nearby waterways, wildlife migration corridors, and any other naturally occurring

habitats in the project vicinity.

The project area is located within the Navajo section of the Colorado Plateau
physiographic province that spans the Four Corners region of the southwest, including
the northwest corner of New Mexico. The Navajo section is one of seven sections of the
province and is noted for its horizontal sandstone beds and shale sequences of late
Cretaceous and early Cenzoic age (Wikipedia, 2015). Arid, extreme weather conditions
have resulted in dramatic topography in the form of sweeping plains and terraces,
questas, mesas, buttes, and badlands. Vegetation in this region is represented by
Plains and Great Basin Grassland (Brown, 1994) [Section 16, Photo 1].

The Action Area itself is located in a rural area used for livestock and has thus been
previously disturbed [Section 16, Photo 2]. Vegetation includes native grasses (e.g.
Bouteloua spp.) and shrubs, including Greene’s rabbitbrush (Chrysothamnus greenei),
broom snakeweed (Gutierrezia sarothrae). Infrequent small, shallow basins are
dominated by alkali sacaton (Sporobolis aeroides). Soils in the Action Area are made up

of fan and slope alluvium with soil textures of fine sandy loam to gravelly sandy clay
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There are no permanent or perennial waters, no designated Waters of the U.S.,
wetlands, rivers, or floodplains within or in the vicinity of the project area. There is one
small ephemeral/intermittent drainage channel within the boundaries of the proposed pit
and a medium sized intermittent drainage wash approximately 200 meters (660 feet)

south of the project area but within the Action Area.
4.0 Methods

Prior to conducting the field survey, USGS topographic maps and aerial photographs
were reviewed to determine the location, elevation, and potential habitat types within the
two project areas. The U.S. Fish and Wildlife Service IPaC website was accessed to
determine locations of critical habitat for threatened and endangered species with
respect to the project areas as well as to retrieve information on listed species with
potential to occur on or near the project areas. The Navajo Natural Heritage Program
was consulted for a list of Navajo Endangered Species List (NESL) species that could
potentially occur within the project area or Aciton Area. In addition, the New Mexico
Rare Plant Technical Council (NMRPTC) database and New Mexico Department of
Game and Fish database (BISON-M) were reviewed for rare, threatened, endangered
and sensitive wildlife and plant species in McKinley County. Species lists are included in
Appendices A1-A4.

Permits West, Inc biologist Charles Black and botanist Marian Rohman performed a
biological survey of the Tohatchi/Buffalo Springs project area April 13 and 14, 2015.
The project areas were surveyed on foot, using a Garmin GPS unit to mark important
locations throughout the project areas, a camera to photograph the project area, and
binoculars to observe wildlife and surrounding habitat. The project area was surveyed
for flora and fauna species, with an emphasis on inspecting the area for suitable habitat
and/or the presence of listed or otherwise sensitive plant and animal species. Habitat
and existing conditions were evaluated, and plants and animals (and/or evidence of
animals) were identified and recorded. The Action Area and project vicinity was
scanned regularly during the surveys for wildlife, nests, and other biologically relevant

observations.
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5.0 Regulatory Context

Regulatory laws applicable to the project and Action Area include, but are not limited to:

e U.S. Endangered Species Act (ESA) and Navajo Endangered Species List
(NESL)

e Migratory Bird Treaty Act (MBTA)

e Bald and Golden Eagle Protection Act (BGEPA) and Navajo Nation Golden and
Bald Eagle Nest Protection Regulations

e Clean Water Act Section 404

¢ Noxious Weed Management Act
6.0 General Environmental Setting

The Tohatchi/Buffalo Springs project a 1 ; located in a Plains and Great Basin
Grassland (Brown, 1994) [See photos in Section 16]. The climate is a semi-arid climate
characterized by hot summers and cold winters, with little precipitation. The average
annual high temperature is 65.8(°F) and the average annual low temperature is
38.8(°F). The average annual precipitation for the area is 9.62 inches (WRCC, 2015).
There are no trees in e project area. Widely scattered desert shrubs such as
sagebrush (Artemisia spp.) and rabbitbrush (Chrysothamnus spp.) represent the
overstory component. The landscape is rolling, degraded grasslands with e, osed
areas of cobble. Elevation ranges from 6,020 to 6,060 within the project area. There are
no significant topographical features within or near the Action Area. The land is

generally used for livestock grazing.
6.1 Topography and Geology

The project area is located in the San Juan Basin, a large basin located within
northwestern New Mexico, bounded generally on the south by Interstate 40, on the East
by the Jemez Mountain Range, on the west by the Defiance Plateau, and on the North

by the San Juan River. The San Juan Basin is a structural basin formed from a large
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downwarp of sedimentary rocks of mostly Mesozoic age. Geologically, the San Juan

Basin is noted for its large deposits of oil, coal, natural gas, and uranium.
6.2 Ecoregion and Vegetation Communities

The Tohatchi/Buffalo Springs project area is representative of a Plains and Great Basin
Grassland (Brown, 1994) [Section 16, Photos 1 and 5]. Dominant plants include galleta
(Pleuraphis jamesii), blue grama (Bouteloua gracilis), Greene's rabbitbrush
(Chrysothamnus greenei), broom snakeweed (Gutierrezia sarothrae), and alkali sacaton
(Sporobolus airoides). Infrequent small, shallow basins are dominated by alkali sacaton.

A complete list of plant species can be found in Table 3 in Section 7.2.
6.3 Mapped Soil Types

The soils in the project area are composed of the Mesa family, 1-4% slopes. These soils
are found on mesas and fan terraces and are well drained. The Mesa family soils are
composed of fine sandy loams, gravelly clay sandy loams, very cobbly sandy loam, very
cobbly fine sandy loam, and loamy fine sand in descending order of degp . Parent
material is fan and slope alluvium. Depth to restrictive feature is more than 80 inches.
Ksat (capacity of most limiting layer to transmit water) is moderately high to high. There

is no frequency of flooding or ponding, and runoff class is low (USDA, 2015).
6.4 Waters and Floodplains

The project area is not mapped according to the FEMA Map Service Center. The project
area is not located on a floodplain or within an area subject to flooding. There are no
perennial waters, wetlands or floodplains within the project area. A medium sized
ephemeral/intermittent wash is located approximately 200 meters (660 feet) south of the
project area. A smaller intermittent wash is located within the boundaries of the

proposed pit. These drainage ways carry runoff from significant precipitation events.
6.5 Land Use

The project area is surrounde vy grazing land, widely scattered homes, and at least
one business. Within the project boundaries, the land has been used for livestock

grazing. Several dirt two tracks and one dirt road cross the area. US 491 is located
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Discharge Elimination System (NPDES) permit as well as a Storm Water Pollution
Prevention Plan (SWPPP).

7.5 Observed Surrounding Landscape and Land Use

The Action Area includes rangeland, dirt and two track roads, power lines, US 491,
several homes and one business. The community of Tohatchi/Buffalo Springs lies

approximately 6 miles southwest.
7.6 Observed Human or Natural Disturbance

The project area has been previously disturbed due to historic grazing, two track roads
and dirt roads, power lines, and US Highway 491. Natural disturbances include recent
long term drought conditions leaving bare soils and diminished vegetation within the

Action Area and project area (See photos 2, 4, and 6 in Section 16).
8.0 Listed Species and Critical Habitat Analysis

The following sec »ns analyze potential impacts to critical habitat and listed species in
McKinley County and will take into account both the project area and Action Area. The
Navajo Nation Department of Fish and Wildlife (NNDFW) and U.S. Fish and Wildlife
Service (USFWS) has jurisdiction over federally listed threatened and endangered plant
and animal species. The federal Endangered Species Act (ESA) protects listed species
from harm or “take,” broadly defined as to “harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, or collect, or attempt to engage in any such conduct.” Any activity can
be defined as a “take” even if it is unintentional or accidental and includes destruction of
habitat. An endangered plant or wildlife species is one that is considered in danger of
becoming extinct throughout all or a significant portion of its range. A threatened

species is one that is likely to become endangered within the foreseeable future.

In addition to endangered and threatened species, which are legally protected under the
federal ESA, the USFWS has a list of proposed, candidate species, and experimental
populations. Proposed species are those for which a proposed rule to list them as
endangered or threatened has been published in the Federal Register. A candidate

species is one for which the USFWS currently has enough information to support a
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proposal to list it as a threatened or endangered species. A species of concern refers to

a species that may be declining or require specific conservation actions. An
experimental population is a reintroduced population established outside a species
current range but within its historical range and is treated as a proposed species.
Canc late, species of conn n and experimental populations are not afforded legal
protection 1der the federal ESA.

Then Navajo Nation Department of Fish and Wildlife Natural Heritage Program
(NNL W-NNHP) has its own 1vajo Endangered Species List (NESL). Many of the
species listed on the NESL are also listed under the ESA. Species designated at Group
1 (G1) are extirpated from Navajo Lands; Group 2 and 3 species (G1 and G2) are
considered endangered. Group 4 (G4) species are currently being inventoried to

determine their status on Navajo Ni on Lands.
8.1 Critical Habitat Analysis

ere is no federally listed critical habitat present within or near the project area. The
closest federally listed critical habitat is approximately 40.0 miles to the south southeast
in the Zuni Mountains (USFWS, 2015).

8.2 Listed Species Eliminated from Further Consideration

he New Mexico Rare Plant Technical Council (NMRPTC) [1999-2005] and USFWS
Information Planning and Conservation system [ aC] (2015), as well as the NNDFW-
NNHP (2015) websites were accessed to determine whether any state-designated rare
or federally listed plant species occur in McKinley County. Two federal or state listed
plant species were returned for McKinley County: the Zuni fleabane (Erigeron
rhizomatus) and Gooding’s onion (Allium gooddingii) [Appendix A3] . No habitat for
either of these species was found during botanical surveys within the project area or
Action Area, therefore these plants a not expected to occur within or adjacent to the

project area.

Data from the Navajo Nation Department of Fish and Wildlife Natural Heritage Program,

New Mexico Department of Game and Fish Biota Information System of New Mexico
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The habitat in the project area is suitable for kit foxes and they are known to occur in
McKinley County. During the April 13, 2015 surveys, no evidence of kit foxes was
observed (tracks, scat, burrows); however, kit foxes may forage in the area. The
construction and 2 year operation of the Tohatchi/Buffalo Springs pit will remove
potential foraging habitat for the kit fox and will likely alter movement patterns of any kit
foxes that potentially occur in the area. Additionally, increased traffic and activity in the
project area may directly impact individual foxes and/or fox populations by potentially
causing death or injury to foxes from vehicle collisions, particularly on US 491. Direct
ir acts from collisions and indirect impacts, such as loss of forage habitat and
alteration of movement patterns, will subside once the pit is closed and successful

reclamation has occurred, impacts to this species will be diminished.

~~lde~ ~agle (Aquila chrysaetos)

Golden eagles are recognized as Group 3 species by NNFWD-NNHP. Group 3 species
are considered “endangered” by the Navajo Nation (NNFWD, 2008a). These majestic
birds are also protected by the ME A [16 U.S.C.. § 701-12], the federal Bald and
Golden Eagle (BGEPA) [16 U.S.C. 668-668¢ and the Navajo Nation Bald and Golden
Eagle Nest Protection Regulations (NNFWD, 2008b). There are no suitable nest areas
within the project area or Action Area; however, golden eagles may forage within the
project boundaries. The closest nest habitat for this species is approximately 30 miles
east of the Action Area (Kendall, 2013). Golden eagles may be impacted by lost of
suitable forage habitat. Loss of vegetation within the project area boundaries will result
in the loss of prey species for the golden eagle from the project area. This loss of forage
species and associated habitat will be in place until successful reclamation has
occurred and prey species (e.g. rodents and rabbits) have re-colonized the project area.
Human activity witin the project area may alter hi ting and movement patterns for
golden eagles passii  over the project area. These potential impacts will occur until the
pitis closed (2 years). Once the pit is closed and successful reclamation has occurred,
impacts to this species will be diminished. No direct impacts to golden eagles, or golden
eagle populations are anticipated from the operation of the proposed Tohatchi/Buffalo
Springs materials pit.
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Ferruginous Hawk (Buteo ~~alis)
Ferruginous hawks are recognized as Group 3 spe: :s by NNFWD-NNHP. Group 3

species are considered “endangered” by the lavajo Nation (NNDFWa). There are no
suitable nest areas within the project area or Action Area; however, ferruginous hawks
may forage within the project boundaries. The closest nest habitat for this species is
approximately 35 miles northeast of the Action Area (Kendall, 2013). Ferruginous hawks
may be impacted by lost of suitable forage habitat. Loss of vegetation within 1 : project
area boundaries will result in the loss of prey species for the ferruginous hawk from the
project area. This loss of forage species and associated habitat will be in place until
successful reclamation has occurred and prey species (e.g. rodents and rabbits) have
re-colonized the project area. 1man activity witin the project area may alter hunting
and movement patterns for hawks passing over the project area. These potential
impacts will occur until the pit is closed (2 years). Once the pit is closed and successful
reclamation has occurred, impacts to this species will be diminished. No direct impacts
to ferruginous hawks, or ferruginous hawk populations are anticipated from the

operation of the proposed Tohatchi/Buffalo Springs materials pit.

Burrowing Owl (Athene cu~i~ularia)
Burrowing owls are recognized by NNFWD-NNHP as a Group 4 species. G4 species

are currently under evaluation with regards to their numbers and distribution across the
Navajo Nation (NNDFW, 2008a). Burrowing owls are generally associated with prairie
dogs or other burrowing mammals. There are no prairie dogs or potential nest burrows
within the project area or Action Area, so it is unlikely that any burrowing owls are
nesting within the project area; however, they may forage in the area. Construction and
operation of the pit will result in loss of forage habitat for this species. This loss of forage
will be in place until successful reclamation has occurred and prey species have re-
colonized the project area. Human activity witin the project area may alter hunting and
movement patterns for owls using the project area. There is a potential to directly
impact individu: burrowing owls from vehicle collisions, as burrowing owls tend to fly

low and forage along roadsides. These potential impacts will occur until the pit is closed
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breeding or nesting within the boundaries of the Action Area. Construction activities
that are initiated or conducted during the avian breeding season have the potential to
disturb the nesting activity of species protected by the MBTA. Project activity within15.2
m (50.0 ft) of active bird nests may result in the temporary or permanent abandonment
of the nest and potential death of nestlings if breeding birds are present during

construction activities.

Small mammals and reptiles will be disturbed by construction activity. They may
become entrapped in open trenches or pits, and/or be accidentally buried or crushed by
activity in the pit. Small animals will also suffer losses due to removal of habitat,
including burrows, and dens within the pit and surrounding areas designated for heavy

equipment or other vehicle/facility use.

12.0 Recommendations for Avoidance, Minimization, and
Mitigation

New Mexico Department of Game and Fish Trenching Guidelines should be followed for
any trenching or deep, steep walled pits left open overnight (NMDGF, 2003) to minimize
terrestrial wildlife impacts. No impacts to birds will occur if construction activity is
avoided during the New Mexico breeding season for the area (March 1-September 30)
or the project commences prior to the breeding season. A breeding bird survey is
recommended to be conducted at the project area within 2 weeks of project

commencement since the pit is proposed to begin operations in June 2015.

Upon completion of the project, successful reclamation of the project area should
include clean-up of all materials and equipment. Revegetation of the project area should
include seed mixes compatible with wildlife and current land uses. Monitoring for
successful growth of reclamation plants and contrc of noxious weeds would further

promote re-establishment of native habitats.

No noxious weeds were observed at the project site. Project activities will result in soil
disturbance, which might encourage the spread of exotic plant species. To help prevent

noxious weed introduction, Fisher will reseed the project area with a Navajo Nation or

21




NMDOT-approved seed mix and construction equipment will be washed prior to

bringing onsite.

No wetlands, riparian areas, or streams are present within the project area. Fisher will
follow a Storm Water Pollution Previ tion Plan and w operate under an EPA National

Pollution Discharge Elimination System (NPDES) General Construction Permit.
13.0 Conclusion

Tl project area supports wildlife and natural communities that will be impacted by
development of the site. However, previous disturbances (primarily grazing) combined
with drought within the prc it area nit the availability of habitat preferred by
uncommon or rare species. Wildlife occurring at e project area are considered

common and are )cally abundant.

There were no unique habitats or abitat elements within in the project area, and there
are no wetlands, riparian areas, or streams within 1.0 miles of the project area. No

noxious weeds were observed within the project area.

The proposed Tohatchi/Buffalo Springs project woi 1 not likely have any effect on
Navajo tribal, state, or federally listed threatened, endangered, or candidate species.
Furthermore, no critical habitat occurs within or near the proposed project and the
proposed project would not modify current or proposed critical habitat. Therefore no

USFWS consultation is necessary for this project.
14.0 Report Preparers and Certification

It is believed by Permits West, Inc. that the proposed project would not violate any of
the provisions of the ESA. Results and conclusions contained in this report are based
on the actual field examination and represent best professional judgment, based on

information provided by the project proponent, applicable agencies and other sources.

Celia Cook, Biologist
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Permits West, Inc. (505) 466-8120
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ABSTRACT

This report presents the results of a Class III cultural resource records search and archaeological
survey for a proposed materials pit located on Navajo Indian Reservation lands near Buffalo
Springs, McKinley County, New Mexico. The project will be used in conjunction with a New
Mexico Department of Transportation (NMDOT) US Highway 491 improvement project (No.
6100783). The project is situated east of US 491 at milepost 32.7. The project area includes a
11.41-acre (4.62-hectare) materials pit, and an access road which is 0.24 acres (.097 hectares) in
size. Survey of the materials pit and access road included a total of approximately 11.65 acres
(4.715 hectares).

The cultural resource records search and archaeological survey identified one cultural resource
(NM-Q-3-95, LA 181,739) and 3 isolated occurrences. The cultural resource consists of a site of
early Anassazi BMIII period (ca. 500-600 A.D.) affinity. The isolated occurrences include traces
of prehistoric ceramic artifacts and a single abandoned two-track road. Only the archaeological
site requires further management treatment.

The cultural site (NM-Q-3-95, LA 181,739) contains a masonry roomblock of about 6 to 10
rooms, of which about half have been removed by a former gravel pit road. A blanket midden
and artifact scatter occurs adjacent to the roomblock, and is scattered over an area 35 by 60
meters (m) (114.8 feet [ft] by 196.9 ft). Despite the former disturbance, NM-Q-3-95 has the
potential to yield information important to understanding early Anassazi lifeways and land use in
the area. Avoidance of the site (NM-Q-3-95, LA 181,739) is recommended. A 15-meter buffer
zone around the site was marked in the field with red flagging tape, which defines the
archaeological protection area. It is suggested that a temporary fence be built along these
boundaries prior to any testing or mining in the pit area. However, the edges of the fenced
boundary should be sloped to prevent bank collapse or erosion from the pit into the site
protection area. Given this treatment, the project will have no effect on the cultural properties of
the area.
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Project Potential Effect and Recommended Treatment: This site is located within the
proposed lease area of the materials pit and is thus endangered by the proposed pit construction.

voidance of the site area is recommended. This might be accomplished by leaving the site as an
island within the pit or perhaps modifying the pit boundaries adjacent to, but outside, the site
area. The boundaries of the site and protection area are marked in the field with red flagging
tape.
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Avoidance of NM-0O-3-95 (LA 181,739) is recommended. A 15-meter buffer zone around the
site was marked in e field with red flagging tape which defines the archaeological protection
area. It is suggested that a temporary fence be built along these boundaries prior to any testing or
mining in the pit area. The edges of the fenced boundary should be sloped to prevent bank
collapse or erosion from the pit into the site protection area. Given this treatment, the project will
have no effect on the cultural resources of the project area.
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* Based on 60 pure live seeds (PLS) per square foot, drill seeded. This rate will be doubled to 120 PLS per square foot if
broadcast or hydroseeded.

2.5 REVEGETATION PLAN AND RECLAMATION TECHNIQUES FOR THE PROJECT AREA

The revegetation plan for the Project Area will follow Procedure B of the FFO Bare Soil
Reclamation Procedures (USDI BLM Jan 2013).

2.5.1 Reclamation Techniques for Project Area

2.6  INTERIM RECLAMATION

Contemporaneous, or interim, reclamation will be carried out if the mining ac ity is such
that discrete areas can be excavated, stabilized, reclaimed and can be left undisturbed
while the mine is operating. The major benefit of this option is that topsoil does not have to
be stored for very long periods and may not need stabilization. The same reclamation
methods described for “F al Reclamation” will be employed during interim reclamation.

At the least, concurrent with extraction activities, overburden and other unmarketable
material will be used as reclamation backfill to reduce angle and stabilize slopes.

2.7 FINAL RECLAMATION

The following reclamation techniques will be employed in the project area after operations
are completed:

. Overburden, crusher fines, waste rock, and other unmarketable material will be used
as reclamation backfill to reduce angle and stabilize slopes.

. Pits will be backfilled to follow pre-mine drainage patterns and/or backfilled to
provide internal drainage so as to capture water to aid in revegetation.

. The disturbed land will be re-contoured to be consistent with surrounding landforms.
Slopes will be no greater than 1:2.5 (that is 1 unit of change vertically for every 2.5 units
horizontally). Re-contouring will be such that sheet flow drainage will be maximized as
much as possible in order to minimize erosion and maximize the potential for vegetation re-
establishment after seeding.

. Topsoil stripping and storage, and replacement: Where possible, the upper six
inches of topsoil will be stripped from any ground disturbance and discretely stockpiled
separately from other excavated materials. Based on exploratory pit observations, in many
cases there will close to 24 inches (2 feet) of A horizon material to store and preserve for
reclamation.

. Seedbed preparation and topsoil replacement: Areas receiving considerable heavy
machinery traffic or beneath processing areas will be heavily compacted. In this case
compacted areas will be ripped to at least a depth of 12 inches and to 18 inches if possible,
with a maximum furrow spacing of two feet. Where practicable, ripping will be conducted in
two passes at perpendicular directions. Large clumps and clod will not be left. If disking is

Mining and Reclamation Plan Page 15 Tohatchi Buffalo Springs Borrow Pit







2.8 MONITORING AND REPORTING

A pre-disturbance site visit by PWI resource specialists (wildlife, botany, and soils) fully
characterized the existing conditions. The following components will be required for the
Reclamation under Procedure B:

e Establish monitoring sites after seeding is completed

e Conduct annual monitoring starting two calendar years after seeding is completed

e Evaluate monitoring reports

e Compile and present documentation that percent vegetation cover stand: 1s have
been attained

e Request concurrence from the FFO or TFO that percent vegetation cover standards
have been attained

e FFO or TFO will y >vide concurrence (or not) that percent vegetation cover
standards have been attained

¢ Develop remedy plans to correct impacts to revegetation that may prevent1 :
revegetated area from attaining per cent vegetation cover standards.

o Conduct long term monitoring after per cent vegetation cover standards have been
attained

Minimum monitoring requirements include:
e Initial, annual, and long term photo point monitoring at established locations
e Initial, annual, and long term transect monitoring.
e Vegetation cages.

Monitoring requirements may be conducted and completed by 'WI specialists and shared
with the project proponent upon request. Quantitative assessment and monitoring of the
success of revegetation of the site will be conducted using photo points, transect lines, and
vegetation cages (exclosures).

New Mexico 19 NMAC 8.2 2065.B(3) requires “that in areas of less than or equal to 26.0
inches average a1 ual precipitation, the period of liability under the performance bond
requirements of Subpart 14 shall continue for not less than 10 full years. Ground cover and
productivity shall equal the approved standard for at least two of the last four years...” and
“The applicable ... 10 year period of responsibility for revegetation shall commence at the
date of initial planting ...."

The average annual precipitation for the area ranges from 5.6 to 10.9 inches (New Mexico
Environment Department Undated). Therefore, ground-cover and species frequency will be
measured using transect lines and vegetation cages after six years and in each subsequent
year until 10 years after the initial seeding has occurred.

Pro-active management indicates that seeding success needs to be monitored prior to 6
years after seeding to confirm that seed did indeed germinate and seedlings established.
Therefore photographs and estimates of cover will be made starting two (2) years after
seeding so that failures in seed establishment can be remedied.
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SUBCONTRAC ERTIFICATION
STORMWATER POLL. ...l PREVENTION PLAN

September 9, 2015

Tohatchi Sand and Gravel Pt

Operator{s):

As a subcontractor, you are r d to comply with the Stormwater Poflution Prevention Plan
(SWPPP) for any work that rerform on-site. Any person or group who violates any
condition of the SWPPP may ... ...ject to substantial penalties. You are encc 1 to advise
each of your employees working on this project of the requirements of the S\ A copy of

the SWPPP is available for your review at the office traiter.

Each subcontractor eng n activities at the construction site that could impact stormwater
must be identified and s _ following certification statement:

| certify under the penalty of law that | have read and understand the terms and conditions of the
SWPPP for the above designated project and agree to follow the practices described in the
SWPPP.

This certification is hereby signed in reference to the above named project:

Company:

Address:

Telephone Number:

Type of conslruction service to be provided:

Signature:
Title:

Date:

Company: Fisher Sand and Gravel of New Mexico, Inc.
ATTN: Dave Olson
=~ Box 2340

citas NM 87043

P~i~~tGite: Tohatchi Sand and Gravel Pit
u 9 miles north of Tohatchi
Tonaicni NM 87325

Permit Tracking Number: AZR12CO 1}

Thank you for using the eNOI system to prepare your Construction General Permit (CGP) Notice
of Intent (NOI).

Th~ "™ NOI with permit tracking number AZR12CQ 1l is pending certification by the certifying
off >u listed on the form. The CGP NOI is not considered complete until it has been certified

by e certifying official and submitted to EPA.

If you have any questions, please call the EPA NOI Processing Center at 1-866-352-7755 (toll
free) or send an email to noi@avanticorporation.com

EPA NOI Processing Center
Operated by Avanti Corporation
1200 Pennsylvania Ave., NW
Mail Code: 4203M

Washington, DC 20460
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RESOURCES AND DEVELOPMENT COMMITTEE
23rd NAVAJO NATION COUNCIL

FOURTH YEAR 2018
COMMITTEE REPORT

Mr. Speaker,

The RESOURCES AND DEV LOPMENT COMMIT]T E to whom has been
assigned:

Legislation # 0194-16: An Action R/ 1iting to Resources and Development;
Approving a Sand and Gravel Lease to Recon Oil Co., Inc. to Operate and
Maintain a Sand and Gravel Pit to Occupy 11.41 Acres, More or Less, and an
Access Road of 0.24 Acres, More or Less, of Navajo Nation Trust Lands Located
Within The »bhatchi Chapter Vicinity, Navajo Nation (McKinley County, New
Mexico) For Road Improvement Projects. Sponsor: Honorable Benjamin
Bennett.

Has had it under consideration and reports the same EXPIRED.

Pursuant to NN Standing Committee Rules of Order, Rule 18.H, “Any Legislations not
taken up from the table in the manner provided herein directed by the Committee shall be deemed
to be expired and shall be eliminated from the agenda of the committee.”

The above referenced legislation has been on tabled status since June 28, 2016 due »
litigation occurring with Agent. The Agent is charged with trespassing on Nazlini sewer lagoon
site (Legislation # 0040-16) and hauled sand without proper authorization from the NN and RDC.

As aresult the incident ar  pending litigation against the Agent, the matter be closed. When the
litigation issued are settled, the Sponsor and Agent can reopen their legislation packet.

Resource and Development Committee of
the 23" Navajo Nation Council

March 8, 2018

ATTACHED: NN DOJ - Natural Resource Unit Correspondence Dated July 12, 2016.

Page 1 of







Nation Civil Trespass Act.! On Apr 22, 2016, the Navajo Nation Division of 1 tural
Resources issued a Civil Trespass Assessment to Recon for e trespass violation in the
amount of $50,000. Recon subsequently appe :d the Notice of Trespass to the Office of
Hearings and Appeals (“OHA”).
A central issue of the litigation is the Executive Order issued by former President Ben
Shi yonl 1y 7,2015 (the “Executive Order”), which purported to authorize Recon a  :ss to
materi: at the site in question. OHA held an expedited hearing on the validity of the
Executive Order, which resulted in OHA declaring the Executive Order invalid.
At this time, the litigation 1s still pending and the associated civil assessment has not
een paid. In addition to litigation the parties have een involved in settlement negotiations.
Included in the settlement discussions are terms and conditions to a sand and gravel lease.
..e site at issue in the trespass litig on is the same site identified in proposed
esources and Development Comm ee Resolution No. 0194-16. As mentioned . ove, the
settlement negotiations 2 lIress bo  the trespass, and the appropriate terms and conditions
for a lease for future extraction of sand and gravel. The Division of Natural Resources has
determined that it is not prudent to release terms and cond ons at this time due to the
ongoing settlement negotiations that address this issue. Please note that whatever terms and
conditions are agrec to as art of the settlement will be brought to RDC for approval.

If there are any questions please contact Sage G. Garland at (928) 871-6347.

' See Navajo Nation Civil Trespass Act, 16 N.N.C. §§2201-2293.
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