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RESOLUTION OF THE
NAVAJO NATION COUNCIL

23" NAVAJO NATION COUNCIL -- Second Year, 2016
AN ACTION
RELATING TO RESOURCES AND DEVELOPMENT COMMITTEE, AND

NAABIK' IYATI’ COMMITTEE AND THE NAVAJO NATION COUNCIL; APPROVING
THE PROPOSED NAVAJO UTAH WATER RIGHTS SETTLEMENT AGREEMENT

BE IT ENACTED:

Section One. Findings

A.

In recognition of T6’éi’iina (water is 1life) the Navajo
Nation Council has determined that water is essential “to
provide for a permanent homeland for the Navajo People.”
22 N.N.C. § 1101.

Navajo communities in Utah have severe water infrastructure
deficiencies that impact the health, economy, and welfare
of the Navajo people, as recognized by the Navajo Nation
Department of Water Resources, Water Resource Development
Strategy for the Navajo Nation (July 2000) and the Bureau
of Reclamation, Draft Rural Water Supply Appraisal Report
(March 2015) .

The Resources and Development Committee of the Navajo
Nation Council, pursuant to 2 N.N.C. § 500(C), exercises
oversight authority over water to protect this resource for
the ©Navajo Nation and People, now and for future
generations.

The Naabik’iyati’ Committee of the Navajo Nation Council,
pursuant to 2 N.N.C. § 164 (A)(9), reviews proposed
legislation which requires final action by the Navajo
Nation Council.

The Navajo Nation Water Rights Commission was established
by the Navajo Nation Council “to ensure that the water
rights of the ©Navajo Nation are vigorously pursued,
effectively coordinated, and to enhance the communication
between all entities engaged in water rights efforts on
behalf of the Navajo Nation.” 2 N.N.C. § 1552.
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By Resolution IGRAP-60-3, the former Intergovernmental
Relations Committee of the Navajo Nation Council approved a
Memorandum of Agreement Between the Navajo Nation and the
State of Utah to Commence Discussions to Determine the
Water Rights of the Navajo Nation in Utah to determine if
the water rights claims of the Navajo Nation in Utah could
be resolved through a negotiated settlement rather than
through litigation. The Memorandum was executed by the
Navajo Nation and the State of Utah in August 2003, and the
two sovereigns entered into settlement negotiations shortly
thereafter.

After numerous requests from the Navajo Nation and the
State of Utah, the Department of the Interior appointed a
Federal Indian Water Rights Negotiation Team in January
2013, to assist the Navajo Nation in settling its water
rights claims within the State of Utah.

Representatives of the Navajo Nation (including staff from
the Departments of Water Resources and Justice, together
with the Navajo Nation Water Rights Commission) and the
State of Utah  have reached agreement as to the
quantification and settlement of the Navajo Nation’s water
rights claims in the State of Utah, reflected in the
proposed Navajo Nation / State of Utah Water Rights
Settlement Agreement (December 14, 2015) ("Settlement
Agreement”), attached as “Exhibit A.”

The proposed Settlement Agreement, if approved and ratified
by Congress, would recognize the water rights of the Navajo
Nation in Utah and provide funding for infrastructure
development, and members of the Navajo residing in the Utah
portion of the Navajo Nation, and the proposed Settlement
Agreement is summarized here:

a. Section 1.0 - Purpose. The purpose of the Agreement
is to provide a permanent settlement of the water
rights of the Navajo Nation in the State of Utah and
to avoid future controversy over the quantification of
such rights,

b. Section 2.0 - Legal Basis for Agreement. This section
affirms that the Agreement is made in accordance with
the Constitution and laws of the United States and the
State, and the treaties and laws of the Navajo Nation,
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Section 3.0 - Definitiomns. This section defines key
terms to avoid future controversy concerning the
interpretation of the Agreement,

Section 4.0 - Quantification of Navajo Nation Water
Rights. This section describes and quantifies the
Navajo Nation’s water rights, including:

i. the right to deplete a total of 81,500 acre-feet
from all water sources within the Upper Colorado
River Basin in Utah on the Navajo Nation,

ii. the right to divert and store up to 435 cubic
feet per second from the San Juan River, so long
as the annual depletion limit of 81,500 acre-feet
is not exceeded,

iii. the right to unlimited diversions from
groundwater and from Lake Powell, so long as the
annual total depletion limit of 81,500 acre-feet
is not exceeded,

iv. the right to market or lease these water rights
to the same extent as other water rights holders
in Utah, and

v. the priority date for most of the water would be
May 17, 1884; however, the Navajo right would be
subordinated to existing uses but senior to any
non-Navajo use that may be developed in the

future. In other words, during times of physical
shortage of water in the river or its
tributaries, the ©Navajo Nation’s subordinated

right means it could not seek to curtail non-
Navajo rights existing as of the Enforceability
Date, Dbut could seek to curtail all rights
developed thereafter. Nevertheless, this early
priority date protects Navajo water in Utah from
being cut off in the event that the State of Utah
is forced to curtail water uses throughout the
state in order to comply with its downstream
delivery obligations pursuant to interstate
compacts,
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Section 5.0 - TUtah Navajo Water Development Fund.
This section describes the obligation of the United
States to provide: (1) $198.3M (2014%) for the purpose
of creating a trust fund for the construction of
various water development projects to meet the water
needs of Navajo communities in Utah and (2) to create
an Operation, Maintenance and Replacement (“OM&R”)
Trust Account in the amount of $11.1M (2014$%$) to help
defray the operation, maintenance and replacement
costs of the water development projects. The level of
funding was determined based on costs of projects
described in the "“Navajo Nation/State of Utah Water
Rights Settlement Projects: White Paper” (June 6,
2014), prepared by the Navajo Nation Department of
Water Resources; however, providing a fund will allow
the Nation the flexibility to meet these needs in the
most efficient manner and adapt to possible changes in
both the needs and technologies -to meet them in the
future,

Section 6.0 - Rights of Members and Allottees. This
section explains that the Agreement does not quantify
the rights of allottees but requires such rights to be
satisfied out of the rights of the Navajo Nation as
described in the Agreement,

Section 7.0 - Identification of Existing on-
Reservation State Appropriative Water Rights. This
section describes how existing state rights will be
converted into on-Reservation Navajo rights,

Section 8.0 - Water Administration. This section
describes how the Navajo Nation and the State of Utah
will administer the water rights under the Agreement,

Section 9.0 - Transfers Off the Reservation. This
section describes how the Navajo Nation can use its
water rights off of the Navajo Reservation, including
water marketing,

Section 10.0 - Administration for Compact Compliance.
This section describes how the State may administer,
in priority, water rights in the Southeastern Colorado
River Basin in Utah, where Navajo Utah lands are
located, for purposes of complying with interstate
compacts relating to the Colorado River,
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Section 11.0 - Enforceability Date. This section
describes the conditions that must be met for the
Agreement to be final and enforceable,

Section 12.0 - Waivers and Releases of Claims. This
section describes the waivers that the Navajo Nation,
the State of Utah and the United States (the
“Parties”) must enter into in order for the Agreement
to be considered binding on the parties. Generally,
the waivers and releases require each Party to waive
claims concerning damages, losses or injuries to the
water rights of that Party and release the other
Parties from 1liability for any such claims. The
United States, as the trustee of tribal 1lands, has
required similar waiver and release provisions in all
recent Indian water rights settlements approved by
Congress. The Navajo Nation Council understands that
upon the Enforceability Date, the Agreement becomes a
final, binding and permanent quantification of the
water rights of the Navajo Nation in the State of
Utah, and that the Navajo Nation cannot claim water
rights in addition to those described in the
Agreement, however, nothing in the Agreement prevents
the Nation from acquiring additional water rights by
purchase in the future. The Navajo Nation Council
further understands that the Navajo Nation will retain
all claims relating to activities affecting the
quality of water, such as the Gold King Mine spill
that occurred in August of 2015,

Section 13.0 - Enforcement. This section describes
how the Agreement shall be enforced, including how
actions against the Parties to the Agreement, to
enforce the Agreement may be brought in federal court,
and reiterates that the Agreement 1is intended to
provide water in perpetuity to the Navajo Nation by
way of settlement in lieu of water rights claims that
could be asserted in the General Stream Adjudication,

Section 14.0 - Ratification and Amendment. This
section acknowledges that Congress must ratify the
Agreement and that the Parties must agree to any
amendments to the Agreement in writing,
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o. Section 15.0 - Evidentiary Effect of the Negotiations.
This section states that the Agreement was the result
of a good faith negotiation; therefore, no offers or
compromises made during the course of those
negotiations will be wused in Court to interpret or
enforce the Agreement,

p. Section 16.0 - Obtaining Court Decree in General
Stream Adjudication. This section describes how the
rights of the Navajo Nation in the Agreement will be
incorporated into a final decree to be filed with the
court in the General Stream Adjudication,

g. Section 17.0 - Necessary Acts and Cooperation. This
section commits the Parties to cooperate, including
the cooperation necessary to obtain a final binding

decree,
r. Section 18.0 - Contingent on the Appropriation of
Funds. This section clarifies that the performance of

any obligations of the ©United States wunder the
Agreement are contingent on the availability of funds.
The Navajo Nation Council understands that if Congress
does not appropriate the funds for the purposes
described in Section 5.0, the Enforceability Date
described in Section 11.0 will not occur and the
Agreement is not enforceable,

S. Section 19.0 - Other Provisions. This section
describes miscellaneous provisions such as the
addresses for notices to be sent pursuant to the
Agreement,

t. Section 20.0 - Signature Authority. This section
requires the signatories to the Agreement to be
authorized to bind the Party each person represents to
the Agreement.

The Navajo Nation Water Rights Commission, with technical
assistance from the Department of Water Resources, gave
numerous presentations on the Settlement Agreement in the
Utah portion of the Navajo Nation, including seven
chapters, and all seven chapters ©passed resolutions
endorsing the Settlement Agreement as follows:
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Red Mesa Chapter Resolution # RMC 006-092115 Endorsing
the Proposed Navajo Nation/State of Utah Water Rights
Settlement Agreement (September 21, 2015), attached as
“Exhibit B” (internal attachments omitted),

Resolution of TeecNosPos Chapter TNPCH 10-032-015
Endorsing the Proposed Navajo Nation/State of Utah
Water Rights Settlement Agreement (October 5, 2015),
attached as “Exhibit cr (internal attachments
omitted),

Resolution of the Aneth Chapter ACOCT-16-005 Endorsing
the Proposed Navajo Nation/State of Utah Water Rights
Settlement Agreement (October 11, 2015), attached as
Z“Exhibit D” (internal attachments omitted),

Mexican Water Chapter Resolution MWCOCT14-032 Approve
to endorse the proposed Navajo Nation / State of Utah
water rights settlement agreement (October 14, 2015),
attached as “Exhibit B (internal attachments
omitted),

Resolution of Dennehotso Chapter DCHOCT-06-2015
Endorsing the Proposed Navajo Nation / State of Utah
Water Rights Settlement Agreement October 15, 2015,
attached as “Exhibit F” (internal attachments
omitted),

Resolution of Oljato Chapter OLJ11-01-2015 Endorsing
the Proposed Navajo Nation / State of Utah Water
Rights Settlement Agreement November 8, 2015, attached
as “Exhibit G” (internal attachments omitted),

Resolution of the ©Naatsis’aan (Navajo Mountain)
Chapter of the Navajo Nation Resolution No. NM11/009-
2016 Endorsing the Proposed Navajo Nation / State of
Utah Water Rights Settlement Agreement November 13,
2015, attached as “Exhibit H” (internal attachments
omitted) .

Navajo Nation Water Rights Commission has provided

periodic reports to the Navajo Utah Commission concerning
the status of those negotiations since the commencement of
negotiations with the State of Utah, by Resolution NUCNOV-
659-15 is attached as “Exhibit I,” (internal attachments
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omitted), the Navajo Utah Commission endorsed the
Settlement Agreement and encouraged the Navajo Nation
Council to expeditiously approve the Settlement Agreement.

L. On March 26, 2015, Utah Governor Herbert signed S.C.R. 2,
attached as “Exhibit J’, a concurrent resolution of the
Utah Legislature and Governor, which “declares support for
the negotiated settlement of federal reserved water rights
between the Navajo Nation and representatives of the state
of Utah.”

M. The presentations made by the Navajo Nation Water Rights
Commission to the public, to the chapters, and to the
Navajo Utah Commission were based on a July 17, 2015 draft
of the Settlement Agreement. Since the time of those
presentations, minor changes have been made to the
Settlement Agreement to clarify, but not change the terms
of the proposed settlement. Those changes are described in
the list attached as “Exhibit K.”

N. Consistent with the concept of T6’éi’iinad, the Navajo
Nation Council has determined that the proposed Settlement
Agreement is in the best interests of Navajo chapters in
Utah, the Navajo People in Utah, and the Navajo Nation.

Section Two. Approving the Proposed Utah Water Rights Settlement
Agreement

The Navajo Nation Council hereby approves the proposed Navajo
Utah Water Rights Settlement Agreement in the form of or
substantially similar to the form of “Exhibit A” as attached,
and authorizes the President of the Navajo Nation to execute the
same.

Section Three. Procedures for Approving Changes in the
Settlement Agreement

In the event changes are made to the Navajo Utah Water Rights
Settlement Agreement as a result of actions taken by Congress,
such that the form of the Settlement Agreement is not
substantially similar to the Settlement Agreement attached as
“Exhibit A,” the Navajo Nation Council delegates to the
Naabik’iyati’ Committee the authority to approve the revised
settlement agreement, and authorizes the President of the Navajo
Nation to execute the same.
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CERTIFICATION

I hereby certify that the foregoing resolution was duly
considered by the Navajo Nation Council at a duly called meeting
in Window Rock, Navajo Nation (Arizona) at which a quorum was
present and that the same was passed by a vote of 13 in favor
and 7 opposed, this 26™ day of January 2016.

LoRenzo Bates, Speaker
Navajo Nation Council

Al 2 =Zo/7f

Date

Motion: Honorable Seth Damon
Second: Honorable Nathaniel Brown
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Enrolled Copy S.C.R. 2

CONCURRENT RESOLUTION REGARDING NAVAJO WATER

RIGHTS SETTLEMENT

2015 GENERAL SESSION
STATE OF  "AH

Chief Sponsor: David P. Hinkins

House Sponsor: Jack R. Draxler

LONG TITLE
General Description:

This concurrent resolution of the Legislature and the Governor declares support for the
negotiated settlement of federal reserved water rights between the Navajo Nation and
representatives of the state of Utah.

Highlighted Provisions:

This resolution:

» declares support for the negotiated settlement of federal reserved water rights,
particularly the state of Utah/Navajo Nation Reserved Water Rights Settlement
proposed by a negotiating committee composed of the Nav ") Nation and Utah
representatives and currently being considered by a United States negotiating team.
Special Clauses:

None

Be it resolved by the Legislature of the state of Utah, the Governor concurring therein:
WHEREAS, the Governor of Utah and the President of the Navajo Nation, by a
memorandum of understanding dated August 13, 2003, agreed to jointly explore settlement of
federal reserved water right claims for the portion of the Navajo Nation located in southeastern

Utah;
WHEREAS, representatives of the state of Utah and the Navajo Nation have negotiated
a proposed settlement in good faith;

WHEREAS, the proposed agreement identifies projects to be built that 1l provide
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59
60
61
62
63
64
65

Enrolled Copy S.C.R.2

water rights, articularly the state of 'tah/Navajo Nation Reserved Water Rights Settlement
proposed by a negotiating committee composed of Navajo Nation and Utah representatives and
currently being considered by a United States negotiating team.

BE IT FURTHER ™730LVED that a copy of this resolution be sent to the President of
the United States, the Majority Leader of the United States ! iate, the Speaker of the United
States House of Representatives, the President of the Nav ) Nation, the Navajo Nation
Council, the Navajo Natior irtment of Justice, and the members of Utah's congressional

delegation.
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EXHIBIT ‘

Revisions made to the July 17, 2015
Navajo Nation/State of Utah Water Rights Settlement Agreement
Reflected in the December 14, 2015 Settlement Agreement

Section 3.0 — DEFINITIONS. The definition of “Utah Navajo Water Development Projects”
has been clarified.

Subsection 4.5 — Accounting for Depletion. The phrase “within the Colorado River System”
was added. [t is possible that as the State of Utah develops water, such that it gets closer to
fully utilizing its Colorado River apportionment, it may adopt a depletion accounting
methodology that may result in greater overall water uses in the State of Utah. If that
happens, the depletions on the Navajo Nation should be accounted for in a similar manner
so that the Nation may realize greater overall water uses as well.

Section 5.0 — UTAH NAVAJO WATER DEVELOPMENT FUND. The title has been changed and
the section revised to clarify that the settlement would create a fund to assist the Navajo
Nation in addressing the water needs of the Utah portion of the Reservation, rather than
require the construction of any particular water project. This gives the Nation the flexibility
to meet its needs in the most efficient manner and adapt to possible changes in both the
needs and technologies to meet them in the future. The revisions to Section 5 better reflect
how the Settlement Agreement was explained to the Chapters and to the Navajo Utah
Commission. Subsection 5.6 includes additional language to reflect that monies that are put
into the OM&R Trust Account should be indexed to June 2014 dollars, so the Navajo Nation
will not be “penalized” for any inflation that occurs after June 2014.

Section 9.0 — TRANSFERS OFF THE RESERVATION. The language contained in the July 17
draft placed numerous restrictions on the Navajo Nation’s ability to transfer water to the
Lower Colorado River Basin. The State of Arizona indicated it would seek additional
limitations on the Navajo Nation. The language of Subsection 9.2 was revised, an
Subsection 9.3 was deleted, to reflect that the Navajo Nation would be treated the same as
any other water user in the State of Utah, thereby simplifying this section and making it less
objectionable to Arizona or any other Colorado River Basin State.

Section 13.0 —E ‘ORCEMENT. This section now includes subsection headings, but the text
remains the same, w 1 the excep Hn that the provisions of Section 17.0 from the July 17
draft (RIGHTS AND REMEL S} ive been moved to this section and are now subsection
13.2 (Rights and Remedie

Section 20.0 — SIGNATURE AUTHORITY. The provisions of Section 14.0 from the July 17
draft (CAPACITIES IN WHICH AGREEMENT IS EXECUTED) have been incorporated here.






