
RESOLUTION OF THE 
NAABIK'IYATI' STANDING COMMITTEE 

NABIJN-20-22 

24 th NAVAJO NATION COUNCIL -- Fourth Year, 2022 

AN ACTION RELATING TO RESOURCES AND DEVELOPMENT COMMITTEE AND THE 
NAABIK'IYATI' COMMITTEE; OPPOSING THE UNITED STATES SECRETARY OF 
THE INTERIOR'S EFFORTS TO ASSESS OPERATIONS AND MAINTENANCE USER 
FEES ON THE NAVAJO AGRICULTURAL PRODUCTS INDUSTRY (NAPI} AND WATER 
USERS FOR THE NAVAJO INDIAN IRRIGATION PROJECT (NIIP} 

BE IT ENACTED: 

SECTION ONE. AUTHORITY 

A. The Resources and Development Committee is the oversight 
committee for the Navajo Agricultural Products Industry, Inc. 
5 N.N.C. § 500; 5 N.N.C. § 1604. 

B. The Navajo Nation Council established the Naabik'iyati' 
Committee as a standing committee authorized to coordinate with 
all committees and branches of the Navajo Nation the appearance 
and testimony before federal entities to provide the most 
efficient delivery of services to the Navajo Nation. 2 N.N.C. 
§§ 700 (A), 701 (A) (4). 

SECTION TWO. FINDINGS 

A. The Navajo Nation Council's Naabik'iyati' Committee through 
resolution NABIAP-38-17 established the Navajo Indian 
Irrigation Project Negotiation Subcommittee to negotiate with 
the United States to develop a Memorandum of Agreement 
regarding the funding and completion of the Navajo Indian 
Irrigation Project (NIIP), advocate for funding for the 
operation and management of the NIIP, advocate for funding for 
NIIP under the Water Infrastructure Improvements for the Nation 
Act and lobby in the interest of the NIIP. Resolution NABIAP-
38-17 is attached as Exhibit 1. 

B. The Navajo Agricultural Products Industry (NAPI) is a wholly
owned enterprise of the Navajo Nation charged with operating 
and managing a commercial farm on land held in trust by the 
United States for the Navajo Nation under an Act of Congress 
enacted in 1962 authorizing the Navajo Indian Irrigation 
Project. 

Page 1 of 3 



NABIJN-20-22 

C. The NIIP is an irrigated agriculture project in northwest New 
Mexico located on Navajo tribal lands just south of the city 
of Farmington. 

D. On October 1, 1985, the Bureau of Reclamation transferred 
responsibility of the operations and maintenance (O&M) for the 
NIIP to NAPI under the Indian Self-Determination and Education 
Assistance Act, Indian Self-Determination Act, Pub. L. 93-638, 
as amended. 

E. Navajo Agricultural Products Industry Management reports that 
it has incurred a total loss of $4.3 million for paying the 
O&M shortfall from 2013 to the present. See Exhibit 2, NAPI 
Board of Directors Resolution, BDD-31-21, paragraph 20. 

F. On January 23, 2020, the NAPI Board approved Resolution No. 
BDJA-02-20, which outlined the history, purpose and intent of 
seeking reimbursement of the O&M shortfall for the NIIP and 
proposed that the Navajo Nation petition the Secretary of 
Interior to seek reimbursement of the O&M shortfall of $4.4 
million from 2013 to the present. See Exhibit 2, NAPI Board of 
Directors Resolution, BDD-31-21, paragraph 21. 

G. , During a Navajo Indian Irrigation Project Negotiation 
Subcommittee Work Session on September 26, 2020, the BIA 
Regional Director confirmed BIA's position on the O&M user fee 
rates and responsibilities and BIA's intention to assess rates 
against NAPI and its users." See Exhibit 2, NAPI Board of 
Directors Resolution, BDD-31-21, paragraph 27. 

H. The Navajo Agricultural Products Industry Board of Directors 
requests and recommends that the NIIP Negotiation Subcommittee 
oppose the United States Secretary of the Interior's efforts 
to assess operations and maintenance user fees on the Navajo 
Agricultural Products Enterprise (NAPI) and water users for 
the Navajo Indian Irrigation Project (NIIP). The NAPI Board of 
Directors Resolution, BDD-31-21 is attached as Exhibit 2. 

I. It is in the best interests of the Navajo Nation that Navajo 
Indian Irrigation Project Negotiation Subcommittee oppose the 
United States Secretary of the Interior's efforts to assess 
O&M user fees on NAPI and water users of NIIP. 
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SECTION THREE. OPPOSING THE UNITED STATES SECRETARY OF THE 
INTERIOR'S EFFORTS TO ASSESS O&M USER FEES ON NAPI AND WATER USERS 
OF NAVAJO INDIAN IRRIGATION PROJECT (NIIP) 

The Navajo Indian Irrigation Project Negotiation Subcommittee of 
the Naabik'iyati' Committee of the Navajo Nation Council opposes 
the United States Secretary of the Interior's efforts to assess 
Operation and Maintenance user fees on NAPI and water users of 
Navajo Indian Irrigation Project {NIIP). 

CERTIFICATION 

I, hereby certify that the foregoing resolution was duly considered· 
by the Naabik'iyati' Committee of the 24 th Navajo Nation Council 
at a duly called meeting in Window Rock, Navajo Nation {Arizona), 
at which a quorum was present and that the same was passed by a 
vote of 17 in Favor, and 01 Opposed, on this 9th day of June 2022. 

Motion: Honorable Vince R. James 
Second: Honorable Pernell Halona 

Chairman Seth Damon not voting 

on, Chairman 
Naabik'iyati' Committee 

0•/t:? .z_z.. 
Date 
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EXHIBIT 

1? NABIAP-38-17 

RELATING 

RESOLUTION OF THE 
NAABIK'IYATI' COMMITTEE OF THE 

NAVAJO NATION COUNCIL 

23RD Navajo Nation Council - Third Year, 2017 

AN ACTION 

TO RESOURCES AND DEVELOPMENT COMMITTEE AND 
NAABIK'IYATI' COMMITTEE; ESTABLISHING A NAABIK'IYATI' COMMITTEE 
NEGOTIATION SUBCOMMITTEE FOR THE COMPLETION OF THE NAVAJO INDIAN 
IRRIGATION PROJECT 

Section One. Authority 

A. The Resources and Development Committee of the Navajo Nation 
Council is the ·legislative oversight authority for the Navajo 
Agricultural Products Industry. 2 N.N.C. § 500, 5 N.N.C. § 

1604. 

B. The Navajo Nation Council established the Naabik'iyati' 
Committee as a standing committee authorized to coordinate 
with all committees and branches of the Navajo Nation the 
appearance and testimony before federal entities to provide 
the most efficient delivery of services to the Navajo Nation. 
2 N.N.C. §§ 700 {A), 701 {A){4). 

C. Each Committee may establish subcommittees consisting of 
committee members selected by the Committee; the subcommittee 
shall exist until its assigned tasks are completed and a 
report and recommendation is made to the Committee. 2 N.N.C. § 

186. 

Section Two. Findings 

A. Navajo Agricultural Products Industry is an enterprise of the 
Navajo Nation charged with operating a commercial farm on land 
held in trust by the United States for the Navajo Nation under 
federal legislation authorizing the Navajo Indian Irrigation 
Project {NIIP). 5 N.N.C. § 1602; Public Law 87-483, signed on 
June 13, 1962, amended by Public Law 91-416 on September 25, 
1970; NIIP authorized by Acts of Congress approved April 11, 
1956 {70 Stat. 105}; June 13, 1962 {76 Stat. 96); and August 
4, 1977 (91 Stat. 565). 

B. The Navajo Agricultural Products 
originally established.. primarily 
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promote the use of agricultural, water and related resources 
for the use of Navajo Agricultural Products Industry and the 
Navajo Indian Irrigation Project resulting in a profit to 
Navajo Agricultural Products Industry and to prevent waste of 
valuable resources. See CJY-60-01. 

C. Public Law 87-483 passed by Congress on June 13, 1962 
authorized "the Secretary of the Interior to construct, 
operate, and maintain the Navajo Indian Irrigation Project and 
the initial stage of the San Juan-Chama project as 
participating projects of the Colorado River Storage Project, 
and for other purposes." The authorization was amended 
September 25, 1970, by Public Law 91-416. To date the 
construction of the San Juan-Chama Project is completed while 
construction of the Navajo Indian Irrigation Project is only 
approximately 70% complete. 

D. The Bureau of Indian Affairs, Navajo Area Office, and 
Farmington Construction Office have overall responsibility for 
the development of the NIIP, but in 2002 the Bureau of Indian 
Affairs supported a reduction of NIIP funding from $24 million 
to $12 million per year under the reasoning that such 
temporary funding reduction was necessitated by the costs of 
the United States war in Afghanistan. 

E. The reduction of funding from $24 million to $12 million has 
not been temporary, but has continued in each funding year 
from Federal Fiscal Year 2002 through Federal Fiscal Year 
2010. 

F. The lack of funding for NIIP ha·s delayed and prevented the 
development of NAPI Block 9, which limits NAPI to cultivation 
of only 73,000 of the 110,630 acres authorized by the federal 
legislation. 

G. The Navajo Nation authorized NAPI to contract under the Indian 
Self-Determination and Education Assistance Act, 25 U.S.C. § 

450 et seq. (P.L. 93-638, as amended) to include the remaining 
construction of the NIIP and to otherwise support Navajo 
Agricultural Products Industry's efforts to develop Blocks 9, 
10, and 11 of the Navajo Indian Irrigation Project at the sole 
cost and expense of the United States. See NABID-82-15. 

H. The Navajo Agricultural Products Industry Board of Directors 
recommends the re-establishment of a subcommittee to advocate 
for the completion of the NIIP, advocate for funding for the 
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operation and management of the NIIP, advocate for funding for 
NIIP under the Water Infrastructure Improvements for the 
Nation Act (S. 612, 2016) and lobby in the interest of the 
NIIP. NAPI Board of Directors Resolution, BDMA-09-17 attached 
as Exhibit A. 

Section Three. Establishing the Naabik' iyati' NIIP Negotiation 
Subcommittee 

A. The Navajo Nation establishes the Naabik' iyati' NIIP 
Negotiation Subcommittee to negotiate with the United States 
to develop a Memorandum of Agreement regarding the funding and 
completion of the NIIP, advocate for funding for the operation 
and management of the NIIP, advocate for funding for NIIP 
under the Water Infrastructure Improvements for the Nation Act 
and lobby in the interest of the NIIP. 

B. The Naabik'iyati' NIIP Negotiation Subcommittee shall consist 
of five (5) members who are from the Navajo Nation Council 
Standing Committees. The Naabik'iyati' Committee shall 
appoint the subcommittee members. The appointed Delegates 
serve at the pleasure of the Naabik'iyati' Committee. The 
Naabik' iyati' Committee appoints the following delegates to 
the subcommittee: 

1. Steven Begay, Health, Education and Human Services 
Committee 

2. Benjamin Bennett, Resources and Development Committee 
3. Kee Allen Begay, Law and Order Committee 
4. Leonard Tsosie, Budget and Finance Committee 
5. LoRenzo C. Bates, Naabik'iyati' Committee 

Section Four. Subcommittee Term 

The Naabik' iyati' NIIP Negotiation Subcommittee shall exist 
until their assigned tasks are completed and shall report their 
recommendations to the Naabik'iyati' Committee. 2 N.N.C. § 186. 

Section Five. Directives 

A. The Speaker's Chief of Staff shall assign one policy analyst 
to assist the Naabik'iyati' NIIP Negotiation Subcommittee. 

B. The Legislative Services' Executive Director shall assign two 
Office of Legislative Services staffers to assist the 
Naabik'iyati' NIIP Negotiation Subcommittee. 
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c. The Naabik'iyati' Committee directs the Department Water 
Resources and other Navajo Nation Departments or Programs, as 
deemed necessary by the Negotiation Subcommittee, to serve as 
technical support for the Negotiation Subcommittee. 

D. The Speaker shall determine a Subcommittee budget and identify 
the funds. 

E. Subcommittee shall submit reports to Naabik' iyati' Committee 
on a quarterly basis 

CERTIFICATION 

I hereby certify that the foregoing resolution was duly 
considered by the Naabik' iyati' Committee of the 23rd Navajo 
Nation Council at a duly called meeting in Window Rock, Navajo 
Nation (Arizona), at which a quorum was present and that the 
same was passed by a vote of 11 in favor and 01 oppose, this 13 th 

day of April, 2017. 

Honorable J nathan L. Hale, Pro Tern Chairperson 
Naabik'iya i' Committee 

Motion: Honorable Benjamin Bennett 
Second: Honorable Otto Tso 
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"ID II 
NAVAJO 

PRIDE 

EXHIBIT 

I A. 
RESOLUTION OF THE 

NAVAJO AGRICULTURAL PRODUCTS INDUSTRY 
BOARD OF DIRECTORS 

BDMA-09-17 

Requesting that the Speaker of the Navajo Nation Council Reestablish a 
Subcommittee of the Navajo Indian Irrigation Project. 

WHEREAS: 

1. The Navajo Agricultural Products Industry ("NAPI") is a wholly owned enterprise of 
the Navajo Nation charged with operating and managing a commercial farm on land held in trust 
by the United States for the Navajo Nation under legislation authorizing the Navajo Indian 
Irrigation Project ("NIIP"); and 

2. Pursuant to the Plan of Operation, the NAPI Board of Directors is delegated authority 
and responsibility for the management, direction and operation of NAPI; to direct officers of 
NAPI in the execution of their duties; and to perform such acts as are necessary, proper and 
lawful to accomplish the purposes of NAPI; and · 

3. In furtherance of its farming and related activities and of the federal and Navajo 
policy favoring Navajo Nation self-determination, NAPI contracts with the United States under 
the Indian Self-Determination and Education Assistance Act, Pub. L. 93-638, to perform federal 
responsibilities related to the NIIP; and 

4. NAP! manages 72,000 acres of commercial farm lands known as the Navajo Indian 
Irrigation Project ("NIIP"); and 

5. The Navajo Nation Council previously established an Intergovernmental Relations 
Committee Subcommittee on the NIIP Memorandum of Agreement that was to be developed 
regarding the funding and completion of the NIIP; and 

6. The Subcommittee on the NIIP Memorandum of Agreement has since been 
disbanded; and 

7. The NAP! Board of Directors now finds that it is necessary and in the best interest of 
NAPI and the Navajo Nation that a subcommittee regarding the NIIP be reestablished for the 
purposes of: 1) advocating for funding for the completion of the NIIP, 2) advocating for funding 
for operations and management of the NIIP, 3) advocating for funding for the NIIP under the 
Water Infrastructure Improvements for the Nation Act, and 4) lobbying in the interest of the NIIP. 

NOW, THEREFORE, BE IT RESOLVED THAT: 

1. The NAPI Board of Directors herepy requests that the Speaker of the Navajo Nation 
Council establish a subcommittee of the Navajo Nation Council for purposes of: 1) advocating 
for funding for the completion of the NIIP, 2) advocating for funding for operations and 
management of the NIIP, 3} advocating for funding for the NIIP under the Water Infrastructure 
Improvements for the Nation Act, and 4) lobbying in the interest of the NIIP. 



BDMA-09-17 

2. The NAPI Board of Directors hereby directs the Chief Executive Officer and staff to 
take all actions necessary to carry out the purpose and intent of this resolution. 

CERTIFICATION 

I hereby certify that the foregoing resolution was considered by the Navajo Agricultural 
Products Industry Board of Directors at a regularly called meeting at which a quorum was 
present at the Navajo Agricultural Products Industry Main Office near Farmington, New Mexico, 
and that the same was passed by vote of _3_ in favor, _o_ opposed, and _o_ abstained, 
this 10th day of March, 2017. 

Motion: Peter Deswood, Ill 
Second: Veronica D. Tso 
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PRIDE 

EXHIBIT 

2-
RESOLUTION OF THE 

NAVAJO AGRICULTURAL PRODUCTS INDUSTRY 
BOARD OF DIRECTORS 

BDD-31-21 

Requesting and Recommending that the Resources and Development Committee and the 
Navajo Indian Irrigation Project (NIIP) Negotiation Subcommittee of the Navajo Nation 
Council, In a unified effort with the Navajo Nation Council and the Office of the President 
and Vice President (OPVP), Oppose the United States Secretary of the Interior's Efforts to 
Assess Operations and Maintenance User Fees on NAPI and Water Users for the NIIP. 

WHEREAS: 

1. The Navajo Agricultural Products Industry ("NAPr) is a wholly owned enterprise of 
the Navajo Nation charged with operating and managing a commercial farm on land held in trust 
by the United States for the Navajo Nation under an Act of Congress enacted in 1962 authorizing 
the Navajo Indian Irrigation Project ("NIIP"), Public Law No. 87-483, see 5 N.N.C. § 1601 et seq. 
(2005); and 

2. The NIIP is an irrigated agriculture project in northwest New Mexico located on 
Navajo tribal lands just south of the city of Farmington; and 

3. The NIIP was created in exchange for the operation of the San Juan-Chama 
Diversion Project ci'SJCDP"), which required the Navajo Nation to relinquish a substantial portion 
of its historic water rights and relinquish its priority rights during shortages in the San Juan River 
Basin; and 

4. The Navajo Nation negotiated with the United States and the State of New Mexico 
for more than ten years before reaching an agreement to develop 110,630 acres (11 blocks) of 
irrigated farmland at the NIIP, in exchange for the Navajo Nation's agreeme~(tha~ 110,000 acre
feet p~r y~ar. of water from the San-Juan· Basin (water tharthe Navajo ·Nation might otherwise 
assert a valid claim to) could be diverted to the Rio Grande Basin by way of the SJCDP; and 

5. The United States also agreed to provide for the Operations and Maintenance 
{"O&M") of the NIIP during the construction period until the Navajo Nation assumed full ownership 
and control over the NIIP upon the project's completion; and 

6. The 1962 NIIP Act contemplated that the SJCDP and the NIIP would be 
constructed and completed by 1976, but only the SJCDP was completed on schedule (in 1971) 
and the NIIP remains incomplete today; and 

7. The NIIP has been subject to numerous delays and currently serves NAPI 
operations at just 66% of its originally planned size with Blocks 1-8 completed, Block 9 remains 
largely incomplete (the Gallegos pumping station is complete, but irrigation infrastructure has no 
laterals for the on-farm development), and Blocks 10-11 not yet under construction; and .. 

8. On October 1, 1985, the Bureau of Reclamation ("BOR") transferred responsibility 
for the O&M for the NIIP to NAPI under Pub. L. 93-638 ("638"); and 

9. Since that time, the Bureau of Indian Affairs ("BIA") has received significantly less 
than the necessary funding for NAPI through Congressional appropriations to fulfill the 638 
obligations; and 
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10. The O&M expenses for the NIIP have increased since 1985 and will continue to 
increase as additional acreage is added to the NIIP and as the existing infrastructure deteriorates; 
and 

11. Although NAPI has repeatedly submitted annual budget increase requests to BIA 
to meet the rising costs for managing the O&M for the NIIP, the BIA has not changed the budget 
amount since 1994 and O&M funding has fallen short of the amount necessary to manage the 
O&M, which continues to jeopardize the overall structural integrity of the NIIP project and caused 
substantial loss to NAPI and its contractors as demonstrated by the May 13, 2016, Kutz Siphon 
breach failure, in which NAPI sustained a total net revenue loss in crops of $6,769,303; and 

12. If BIA does not provide the necessary funding to cover the O&M shortfall for the 
NIIP immediately, another siphon breach failure is inevitable; and 

13. In an effort to cover the most pressing needs of the NIIP, beginning in 2013, NAPI 
· started using NAPl's funds to cover the O&M shortfall to keep the NIIP running once annual 638 
contract funds ran out and repaid itself the following funding year as outlined in the 638 Shortfall 
Timeline, attached hereto as "Exhibit A"; and 

14. BIA was fully aware of this action by NAP! and did not dispute the process that 
NAPI implemented until May 30, 2017, when the BIA issued a letter to NAPI stating that "NAP! 
should not use the CY 2017 funds to.cover its shortfall", see Letter from Awarding Official, BIA
Navajo Regional Office, to Wilton Charley, CEO of NAPI (May 30, 2017), attached hereto as 
"Exhibit B"; and 

15. On November 2, 2017, NAPI issued a response to the BIA's letter dated May 30, 
2017, reaffirming its position that it was entitled to reimbursement of approximately $3,390,409, 
which included all costs incurred by NAP! to cover the O&M's shortfall, see Letter from Darryl 
Multine, CFO of NAPI to Jeanette Quintero, Indian Self-Determination Specialist, BIA - Navajo 
Regional Offic_13 (Nov. 2, 2017), attached hereto as "Exhibit C"; and 

16. On December 13, 2017, Jeanette Quintero, Indian Self~Determi11ation Specialist, 
BIA- Navajo Regional Office sent a letter to NAPI stating that NAPI could not reimburse itself for 
paying the O&M shortfall from 2013 to 2017 as such reimbursement are not permitted under the 
638 Contract, see Letter from Jeanette Quintero, Indian Self-Determination Specialist, BIA -
Navajo Regional Office to Wilton Charley, CEO of NAPI (Dec. 13, 2017), attached hereto as 
"Exhibit D"; and 

17. On February 6, 2018, the Navajo Nation President Russell Begay sent a letter to 
Sharon Pinto, Regional Director of the BIA- Navajo Regional Office urging the BIA to allow NAP! 
to reimburse itself for paying the O&M shortfall, see Letter from Navajo Nation President Russell 
Begay, to Sharon Pinto, Regional Director, BIA- Navajo Regional Office (Feb. 6, 2017), attached 
hereto as "Exhibit E"; and. 

18. On September 28, 2018, Navajo Nation Council Speaker Lorenzo Bates, James 
Davis with the Office of the Pre.sidenf and Vice President, the NAPI Board. of Directors 
Chairperson Peter Deswood, Ill and NAPI Interim CEO Darryl Multine, met with Bartholomew 
Stevens, the newly appointed Regional Director of the BIA - Navajo Regional Office and inquired 
about the status of the BIA's response to President Begay's letter dated February 6, 2018. During 
that meeting, Regional Director Stevens confirmed that BIA acknowledges the NIIP O&M shortfall 
and the problems associated with it and that if he could find funds that they could possibly make 
payments to NAPI to cover some of the O&M shortfall. Speaker Lorenzo Bates directed the BIA 
to work with NAPI to resolve the reimbursement request; and 
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19. On October 11, 2018, BIA Regional Director Bartholomew Stevens met with 
Interim CEO Darryl Multine and NAPI management and informed them that the BIA did not have 
the funds available to reimburse NAPI for the O&M shortfall and recommended that NAPI revise 
its budget for the NIIP to remain within the limits of the amounts allocated each year under the 
638 Contract; and 

20. NAPI Management reports that it has incurred a total loss of $4.3 Million for paying 
the O&M shortfall from 2013 to the present; and 

21. On January 3, 2020, the NAPI Board approved Resolution No. BDJA-02-20, which 
outlined the history, purpose and intent of seeking reimbursement of the O&M shortfall for the 
NIIP and proposed that the Navajo Nation 'petition the Secretary of Interior to seek reimbursement 
of the O&M shortfall of $4.4 Million from 2013 to the present, attached hereto as "Exhibit F"; and 

22. On January 23, 2020, during a Project Management Team meeting with BIA to 
discuss the O&M rate for the NIIP, NAPI representatives learned that BIA Director Darryl 
LaCounte sent a letter to BIA Regional Director Bartholomew Stevens regarding implementation 
of an O&M user fee rate for NIIP to cover the O&M shortfall; and 

23. During the meeting, the BIA representatives further requested that Lionel Haskie, 
the·· N 11 P · O&M Manager, attend an·· in-person·· meeting ·on February · 19 ;- 2020, · in--Lal<ewe>od, 
Colorado, with Dave Fisher and Roland Becenti to determine what information BIA would need to 
start calculating the O&M user fee rate for NIIP and for NIIP to begin reimbursement of O&M costs 
in 2021; and 

24. On March 27, 2020, NAPI Chief Executive Officer ("CEO"} Dave Zeller sent a letter 
to BIA Regional Director' Bartholomew Stevens requesting clarification of BIA's position 
concerning the O&M cost responsibilities for the NIIP and whether the BIA intends to notify the 
Navajo Nation leadership of the requests that have been communicated to NAPI to seek 
reimbursable federal charges for O&M beginning in 2021, attached hereto as "Exhibit G"; and 

25. With the assistance of the NIIP Negotiation Subcommittee Chairperson and Vice 
Chairperson, NAPI was able to get the draft letter to the Secretary of the Interior. seeking 
reimbursement of the O&M shortfall signed and issued by President Nez on July 9, 2020, attached 
hereto as "Exhibit H"; and 

26. On September 1, 2020, BIA Regional Director Bartholomew Stevens sent a letter 
to the NAPI CEO, stating that "BIA does not propose to charge full O&M assessment rates at this 
time and will continue to provide funding as available through appropriations" and "[a]bsent 
sufficient appropriations, however, BIA will pursue assessment of lands in production to make up 
the difference in order to operate and maintain NIIP's facilities", attached hereto as "Exhibit I"; and 

27. During a NIIP Negotiation Subcommittee Work Session on September 26, 2020, 
BIA Regionql Director Bartholomew Stevens confirmed BIA's position on the O&M user fee rates 
and responsibilities and BIA's intention to assess rates against NAPI and its users; and 

28. In August 2021, NAPI Management met with Assistant Secretary of Indian Affairs 
Bryan Newland to discuss O&M user fee rates and during the meeting the Assistant Secretary 
inquired as to whether NAPI and the Navajo Nation would explore NIIP user fees to fund O&M 
costs for the NIIP; and 
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29. In response to the Assistant Secretary's request, NAPI Management determined 
what amount would need to be set for user fee rates to fully fund the O&M costs for the NIIP and 
how such user fee rates would affect NAPI 's revenues; and 

30. NAPI Management reported to the NAPI Board that it would cost $148.76 per acre 
to keep the NIIP fully operational and would create a significant loss to NAPl's overall revenue 
with a profit margin of -10% if it had to pay user fee rates.for the water used on the NAPI Farm; 
and 

31. Due to the United States' failure to complete the NIIP and failure to reimburse NAPI 
for the O&M shortfall, NAPI Management recommends that the NAPI Board request that the 
Navajo Nation leadership oppose the implementation of an O&M user fee on NAPI and its water 
users within the NIIP; and 

32. The ·NAPI Board of Directors· has -received -the ·recommendations -of NAPI 
Management and has determined that it is in the best interest of NAPI and the Navajo Nation to 
request and recommend that the Resources and Development Committee and the NIIP 
Negotiation Subcommittee of the Navajo Nation Council, in a unified effort with the Navajo Nation 
Council and the Office of the President and Vice President, oppose the United States Secretary 
of the Interior's efforts to assess O&M user fees on NAPI and water users for the NIIP. 

NOW' THEREFORE-BE IT RESOLVED THAT: 

1. The NAPI Board of Directors respectfully requests and recommends that the 
Resources and Development Committee and the NIIP Negotiation Subcommittee of the Navajo 
Nation Council, in a unified effort with the Navajo Nation Council and the Office of the President 
and Vice President, oppose the United States Secretary of the Interior's efforts to assess O&M 
user fees on NAPI and water users for the NIIP. 

2. The Chief Executive Officer is authorized and directed to communicate this 
resolution to the appropriate officials of the Navajo Nation and to take any and all actions 
necessary to carry out the purpose and intent of this resolution. 

CERTIFICATION 

I hereby certify that the foregoing resolution was considered by the Navajo Agricultural 
Products Industry Board of Directors at a special meeting at which a quorum was present at NAPI 
Headquarters near Farmington, New Mexico, and that the same was passed by vote of_ 4_ in 
favor, _o_ opposed, and _o_ abstained, this 3rd day of December, 2021. 

Motion: Peter Deswood, Ill 
Second: Danny Simpson 

awre e R. Platero, Chairperson 
NAPI Board of Directors 
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United States Department of the Interior 
BUREAU OF INDIAN AFFAIRS 

Navajo Regional Office 
P.O. Box 1060 

Gallup, New Mexico 87305 

IN RePl.Y Rei'ERTO: 
N303 - Branch of Indian Self-Oetennlnation Services 

Wilton Chaney;-ch~f ~e·Officer 
· Navajo Agri<:Ultural Products'lndustry 
P. 0. Box ~318 
Fannington,''New Mexico 87499-1318 

Dear Mr. Char1ey: 

HAY 3 0 2017 

EXHIBIT B 

Reference Is madaJo~J~a~~Q-~r:tcu't.ll~I Products Industry's (NAPI) May 19, 2017 letterfor 
Public Law (Pub. L.) 93-638 Contract No. A 16AV00382-fot lnig~on Operation;·Maintenance 
and Replacement (OIM); Qn..Fann Development (OFO); and Agricultural Testing, Research, . 
and Laboratory (ATRL) Programs. 

NAPl's May 19, 2017 letter ls requesting to use Calendar Year 2017 funds to reimbursed CY 
2016's _shortfall of $558,245. The Awarding Official and Awarding Official's Technical 
Representative (AOTR) have noted In previous review of contracts end meeting. that NAPI 
would~ out Joans to cover its 0/M cost depending on future funding from BIA. 

During the AOTR's discussion with ~I, It was explained that NAP~ and BIA negotiate an 
Annual Funding Agreement every year for this five ~ar contl'J!ct and 1s basecl on f~nding 
availability. In CY 2016, NAPJ spent more than the funding made avallabte fortne year and 
then took out a loan to cover the balance and-now Is r:equestlng relmbursemem. The'AOTR 
explained she ,cannot (;X)tnmlt the g~vemment beyond· the funding avaUab1e a11d NAPI 
should hay~ <:9ntactE?(I BIA tt was going to ~II short prior to taking out the1oan s~ ~odlfied 
the contract:to. do on"~ work that would be covered by the funds available. Pl~ase refer 
to your 108 ContractAg~ment under (b} Terms, Provisions, and Conditions (5) Umltation 
of Costs (section enclosed). 

The option to take out a loan was an Internal NAPI decision. No BIA funds are avallable for 
the contract negotiated for CY 2016 work-and NAPI should not use the CY 20171unds to 
cover its shortfall. · 

The BIA requests to meet with NAPI on June 21, 2017 at 10:00 am at NAPI Headquarters to 
determine the work for. CY 2017 and review the contract again t9 determine If theri(are any 
chances of spending beyond the allocated amount and we can re\iise1he scope of-the work 
for work th~ would be covered by the funds available for CY 2017. 

If you have any questions please contract Ms. Pear1 Chamberlin, Awarding Official's Technical 
Representative (AOTR), at (505) 863-8393 or me·at (505) 863-8401. 



cc: N480/NIIP, Pearl Chamberlin, AOTR . 
NAPI/O&M, Uonel Haskie, O&M Manager 
NAPl/638, Jeremy Yazzie, Program Analyst 

Sincerely, 

Awarding Official 
BIA-2017-L1-000098 

EXHIBIT B 



CONTRACT NO. A16AV00382 
· Ren.ewal/Recontract Contract 

EXHIBIT 8 

AGREEMENT BETWEEN TBESECRETARY AND THE NAVAJO AGRICULTURAL 
PRODUCl'SINDUSTRY . . 

(a) AUTHORITY AND PURPOSE-

(1) AUTHORlTY -This~ denoted a Sclf-Detcnnim.tion Contract (referred 
· to in this agreement u the •Contmcf'), ii enterea info W' ttie~ of the 
lnterlor(rcfemdto-hi&-~asthe•SccletaJ:n;iittendonbehalfof~
United States pµmwrt to Title I of the Indian 'Sclf-Dctemlina1ion and Education 
Assistance Act (2S U.S.C. 450 ct seq.)and by the authority of the Ntnl4/o 
~ l'robdlUllSll:1 (NA.Pl) (rcfc;ned to in this egreemcmt u the 
"Comnctor"). 1'be provisions of title I of the Indian Self-Dem:winatitm and 
F.ducati.on. Assistance Act (25 U.S.C. 450 et seq.) are iDcoiporatcd ii\ this 
agn,ement. 

(2) ·PURPOSE- Bach provision of the Indian Self~~ination andEducaiicm 
Amstancc Act (25 U.S.C. 450 et acq.) and each proviaion. of this Coniract shall be 
liberally construed for tbt,benefit of the Contractor to transfer cbri fimding Nld 1be 
followiDg %dated nmctions, services,.activities, ·an4 pogtaml (or portions 
thereof), that are otherwise contractible undet section 102(a) of IUCh ~ 
includm,g all related administrative functions. from the Federal Government to the 
Contractor. . 

PROGRAM: Operation Mahrtenance mdRq,linmmt; On-fann Developmmrt; 
amlAgricultural Teams andltesem:h Labomtory Pnlpams 

(b) TERMS, PROVISIONS, AND CONDMONS-

(1) TEl04 ~Pursuant~ aeciion l0S(c)(l)oftbe l'ndiam Self•Dctmninationand 
F,4ucation Alsistanco Act (2S U.S.C. 450j(c){l), the term of thii CODinCt shall be 
a Mature Ddln1te Term of ll'he,.Yean ~•MDI IPIUIIJ l, 2016, tlirougb 
December 31, 2020 on the bull of Calendar Year. Pursuant to lection 
tOS(d){l) of IUCh Act (25 u.s~c. 4SOj(d)). upon the elecifun by die Contractor, 
the period ~this Contract ehall be dotennined oil the basis of a·FbcaJYcar, 
unleu the Secretary and the Contractor ap,e cc a ditfcmtt period in 1hc annual 
funding fiscal year agreement incoipora1cd by fCffl"CD0C in IUbsection (f)(2). 

(2) EFFECTIVB DA TE - This Contract shall become effective upon the date of the 
approval and cxccutivc by the Contractor and tJ}c Secmaty, unless the Contractor 
and the Scaetmy agree on an eft'ective date other than the date specified m this 
paragraph. -

1 

-·- .... _____ _ 
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E>tHIBIT B 

(3) PROGRAM STANDARD-The Qmtractor 8gl'CC$ to administerchc program, 
services, functions end ldmtics (orpodiom thereof) lilted in subicction (a){2) of 
the Con.tract in confonnity with the following standatds: 

lrrlp1lep Operations ad Mafnteullee op lpdbp Lap: l25 USC 13, 25 USC 
450; 31 USC63; mdimDlms Sllfc:ty Actof1994,l'ub.L 1~1560.108 Stst.1560; 
America lnclmiAsricuJmrebloarce~t, ~L 103-177;107 Stat2011,25 
USC 3701: Act ofNO'faDba:4, 1983_ Pub. L 9J.140; Pub. L 103-301, Q STAr 895, 2S 
USC 162a; and 76 Stat. 96] the PJ.Ogaams ro cooscrvc waten:nd opcndc ad maintain CJie 
fm,a&n walccddivaysystamcmlDcJilll irriiaflon ~ • in-bdain tidamsJna 
ar,. CICOQOlllbJ,, timcfidal, lad equitab1o mamcr, fncludmgtbe follows: · · 

1. AmcdclaSodetyof~llqinem(ASAE)S11:Ddard~76; 
2. ASAESfadad5376; 
3. Norda AmedcanPmficicntyTestma: 
4', National btge Testing Allociation; 

(4) . FUNDING AMOUNT--Sobjectto the availa1iility ofappropiaticms, the 
· ··· Secretaty tban ·snlke available to d:to Conti'actor the u,tat ainwnupe~Hicd in 1he · 

•annual fimtfnig l\greement incorpotatccl by rcferm in SDblection (f)(2). Such 
amount shall not be lea~ the_app~ ~ dde,11•i~ ~ to _ 
acction 106(a) of the lDdiall Self:.Jletcnniruttion ~d EdocatimAlslstaDcc Act (2S 

(S) 

U.S.C. 450j-l). . . . . . . . 

lJMITAnON OP COSTS. The Contractor Gall not be mlijated to COl\tfnuc 
pedorn11JW! tbatrequin,s an expmditurc of~~ cxceaofthc ~ of 
fimds awarded under this O:mlract. ~ at any time, the Coamcc_orJw ~ to 
believe.that the total amountmpirect fot J)Orfom,abM ~Ibis Contract or• . . 
specific activity~ 1Zl1der this Contract would Jx, greater than U1e amotmt 
of funds awarded uod«this Comracf, the Co.u1ractor.tball-p-cmdc feasonable 
notice to the 8J'F.Oj>riate Seadaty. Jf thc ap_proprlate Secretary~ not tab 
·suc11actionu maybe DeCe81U)'.~ mcriuc 1he'amouiitoffunds.awarded•unc1er 
~ ~ thcCozmactot ~ nspczia pcd'omanccofehe Contract µntil nch 
time es additional fimds are awar&id. 

(6) PAYMENT-

(A) lN GENERAL- Paymmts to the Contractor under-this Contract. 

(i) be made as cx.peditiously as practicable; md 

Ch) include finincia1 mangc:mmts.to cover.~ during periods 
covered by joint~om adopted by Congtasmtkms continuing 
appropriations, to the exuat pcniiiUcd by.luch relotutiom. 

(B) QUARTERLY.SEMIANNUAL, LUMP~ ANDO'IBBR 
MB1RODS OP PAYMENT 

2 

• 

• 

- ---------



EXHIBIT C 

P (SOS) S66·2600 • ·f (SOS} 960-9458 • P.O. Drawer 1318 • farmlngton;NM 87499 • www.navajopride.com 

November 2,·2017 

Jeanette Quintero 
Indian Self-Determination Specialist 
U.S. Department of Interior 
Bureau of Indian Affairs 
Navajo Regional Office 
P.O. Box 1060 
Gallup, NM 87305-1060 

RE: F1:1nding Shortfa~l for the Navajo Indian lmgation Project 

Dear ~s. Quintero, 
·-

17-CF0-050 

The Navajo 1\gricultural Products Industry (•NAPr) ts in receipt of 1he Bureau of Indian 
Affairs ("BIA•) letter dated.May 30, 2017. stating NAPlshoulct not use the CY2017 funds to cover 
its shortfall for operation and maintenance costs Incurred in·CY 2016. As you are aware. NAPl's 
638 contracts do not provide adequate funding to cover all of NIIP's operation and maintenance 
costs. 

Since 2013. in order. to keep the proj~ct ,running, J:{A.PJ has at~y~ .fu~ded shortfalls of 
NII P's O&M Cost arid that th~ BlA ls aware of thls"practice iricludirig 'NAl?I reimbursing itself from 
the following ye~r•s contract award. -' . , • . ' 

As detailed above, NAPI has the right and obligation to seek reimbursement for the costs 
NAPI has' fror:rtecf to pay the unfunded' operation ·lind maintenance (X)'st' for.'fiscal year 2016. 
Therefore, NAPI is seeking reimbursement from the'BIA irf the amount cSf $3;390,409.00 which 
includes all costs Incurred to cover O&M's shC>rtfati. 'Enclo$ed'you \'viii "r.rtd an Invoice for 
reimbursement from the BIA. 

If you should ha,:e sny questions on th!s matter. please contact me at (505) 566-2600 or 
email dmtJ'ftiM09miomlde.p:,m, · 

Sincerely, 

23>~~~ 
Darryl Multine. Chief Financial Officer 
NAVAJO AGRICULTURAL PRODUCTS INDUSTRY 
Enclosure: Invoice to U.S. Dept. of Interior - BIA Navajo Regional ,Office . 
c. Wilton Charley, NAPI CEO 

Uonel Hasklc, O&M Manager 
file 



NAPI - 638 Company 
P.O. Drawer 1318 

Farmington, NM 87499 

INVOICE. 

Sold To: Jeanette Quintero 
Indian Self Determination Specialist 

Shlp To: BIA TREASURY 
BIA TREASURY DEPT. 

US Dept. of Interior-BIA Navajo Reglonal Office 
PO Box 1060 
Gallup, NM 87305-1060 

:Sato Terms: CASH 
;Order: 05/31/2017 
'CUst PO:FY17 Audit Leads 

~~pen.on: Jeremy Yazzie 
V1c: 

._ Currency: USO 

Carrier: 
Tnillcr lie: 
Broker. 

EXHIBIT C 

.lnv~lc:o C: 100486 
fnvolcc: 05/31/2017 
Sh.Ip: 05/31/2017 
f'ey Tc·nns: NET 30 

Page 1 of1 

St: 

-··-··-- -- '. 
Quantity_ UOP.~ __ PrlC!.___ Amount 

Due from BIA 

INVOICE TOTAL: 

Please retum a copy of this Invoice wHh your remittance • Thank You 

3,390,409.00 

3,390,409.00 

The per1sbable agt1Culturel commodities listed on this Invoice are sold subfect to lhe statutoty tn.tst eulhortzed by aeotlon 5(c} of the PertshableAgrlcultural 
Commodilles Act. 1930 (7 U.s.c: '499e(c)). The seller of these commodities retains e trust claim over these commodities, an Inventories of food or other 

pnxtucts derived from these commodities, end any receivables or prooeects from the sale of these commodities until tun payment Is received. 



EXHIBIT 0 

United States Department of the Interior 
BUREAU .OF .INDIAN AFFAIRS 

Navajo Regional Office 
P.O. Box 1060 

Gallup, New Mexico 87305 

Wilton Charley, Chief Executive Officer 
Navajo Agricultural Products Industry 
P. 0. Box 1318 
Farmington, Ne-,;,, Maxico 87•99-1318 

Dear Mr. Char1ey: 

DEC 13 2017 

This Is tn response to Navajo Agricultural Products lndustries1 tNAP1) November 2, 2017 letter 
respc,nding to the Bureau of Indian's (BIA) May 30, 2017 letter ~~rdin$J the use of Calendar 
Year (CY) 2017 funds to cover CY 2016 over expendlturesfotPubl1c Law 93-838 Contract No. 
A16AV00382 Navajo Indian Irrigation Project's Operation and Maintenance (O&M) .costs. 

In the 81A's May 30, 2017 letter we requested a meeting with NAPI on June 21, 2017 to 
determine the work for CY 2017 and review the contract. During the meeting, the BIA explained 
the Annual Funding Agreement is negotiated every year for the five-year contract No. . 
A16AV00382 and ts based on approved appropriation. In CV 2016, NAPI expended more than 
the awarded amount end then took out a loan to cover the difference and requested 
reimbursement. The Awarding Official's Technical Representative explained no one ts 
authorized to commit the government beyond the appropriated funds and NAPI should have not 
expended more than the awarded amount and took out the loan. NAPI should have requested 
to modify the contract to do only the work that would be covered by the awarded amount. The 
Awarding Official's Technical Representative requested NAP! to revised the scope of work and 
Identify which work would be suspended if there was a shortage of funds. NAPI has not 
provided a response. 

In addition, the practice of using current funds to_ cover prior years over-expenditures were 
not noted tn NAPl's 2013, 2014 and 2015 quarterly Federal Financial Status (SF-425) 
reports for Contract No. A10AV00786. However, when NAPI entered into the new Contract 
No. A16AV00382, over expending •practices· became evident. 

Again, the funds received under Public Law 93-638 Corr-.ract No. A10AV00785 and 
A 16AV00382 for the operation and maintenance activities ere subject to funding availability. 
The BIA Central Office provided the Fiscal Year2017 funds of$4 million for O&M, excluding the 
Gallegos Pumping Plant. The Navajo Region sought for additional funds for the thortfall, there 
were no additional funds available. 

The contract states '1"he contractor shall not be obligated to perf9nnance that requires an 
expenditUre of funds in excess of the amount" Instead NAPI m;ade 11 decision to cover the 
$3,390,409 over expenditure for O&M Internally without notifylr)9 l3,IA which Is almost as much 
as the year-long contract amount. The BlA recommends revieWing the O&M scope of work and 
aligned with the cost The O&M cost should be similar to what was contracted in previous 



EXHIBIT D 

years. The BIA also recommends reviewing of how the contract support costs (direct and 
indirect) is used. 

If you have any questions please contact Ms. Pearl Chamberlin, Awarding Official's Technical 
Representative (AOTR) 505-s63-8393 or contact me at (50!?) 663-8401. 

cc: N480 Pearl Chamberfin, AOTR 
NAPI, Darryl Multine, Chief Financial Officer 
NAPI, Lionel Haskie, O&M Manager 

Sincerely, 

~Q.llla;; ( ow.:;;,.c 
Awarding Official 
BIA·2017-L2-000039 



Tl-IE NAVAJO NATION 

\h. Sharon Pinto. Regional l>ircc&or 
,a,u_io Region 

llur,:au of lnJian Affairs 
P:O.·Bn,1060 
<.inllup. ~c" Mexico Rno.5 

Fchrua~ 6. 2018 

EXHIBIT E 

IU'SSELI. BEGAYE' ' I 

JO~ATHAN NEZ 

Re: f'undinJ! Shortfall for the :'\nujo lndiun JrriJ!ntinn Projrct 

l>car Regional Director Pinto. 

Thb kttcr is in response In tlw 8urcuu of Indian Allairs-- Nn,ujo Region ·s letters dated Mn~ JO. 
2017. and lkccmhcr P. 2017. endosctl. staling that the 1'a,ajo AgricuJtural Products lndusl~ 
c--1\.-\Pl .. 1 cannot US\.' Calendar Ye.tr c·<.'Y"I 21117 funds to co,cr opcr.itiun and maintcmmcc 

costs for the Na,ajl, lndiun lrrigntion Prt,j'-'ct f"!\IIP .. , incurred for ('\' :?016. As cxplaint-d 

he-lo\\. th'-· l ·nitcd Statt•s is still ohligatcd ht P••~ for all orcr.stion and maintenance costs for the 
,11P. and the Bureau of Indian :\lluirs 1-n1,.,··1 must n:imhursc I\API for all funds it expcmh:d 

in order 111 Cl1\cr {'\' 101(,'s funding shortfall fin Nllf> urcrJtion and maintenance cxpcnsc.•s. 

lltc NIIP wns authnri,~d in 1cu,2 through Puh. L Nn. 87-4831··1nitiating Act-l. Puh. I.. l'\o. g;. 
-UG. it, Stat. % cJunc IJ. I %1 ). The Initialing .-\cl -uuthori.7.cldl the Sccrcta~ of tlu.· Interior to 
construct. operate. and maintain .. the ~IIP to irrigate 110.<,JO acres of land. M. at § 1-2. In 

exchange for the NIIP. the Nu\'uju !\:atiun relinquished a significant ponion of its hisu,ric ,,nh:r 
rights in the San Juan Rhcr Uusin. Id. at~:. Spccilicall~. the Nu\'.tjl, Nation agreed tu limit its 
annual ,rnt.:r dhcrsiun uf wah:r from th!.' NIii' lo 508,000 ac:n:•foc1 of \\Utcr per yc,u. umt 

allmwJ 1 IO.OUO ncrc•foc.·t rc-r ~ car of \\,lier to he di, crtcd "' the Rio Grande Uusin tu 1.trl_!cl~ 
min•lndi:m users. /,/. Although tht.· ~1111 wm, supposed to he completed in the 1970s. us of 201 ~. 
the ~Ill' was only M, pcrcen1 comrktcd. 

I he BIA and Bureau of Rcclmnatinn initially opcrat(..-J und muimuincd the NIIP. hut since l 4>85. 
!\:\Pl h;1s pc:rfonm:J the tcdcrul opcmti,,n amt muimen:mcc duties for th«.' NIIP through an Indian 
Sclf.()ctt·nnin.1tinn nnd Fduc~ttion Assistunt·t• /\ct of 1<>75 contrac.·t 1"'6:lR Conltm:t'"). llct\\ct.•n 
101 ~ and :!017. the BIA provided ruughl~ SJ In S-1 million t,, NAPI each fiscal ~·cnr through <,~R 

Contract No. A 16:\ \'00~1{~ .u Exhibit C. Chan< '·1. Exhihit D. chart I). J. 

ro~T orr-lCE nox 7-U0 / \\'INDOW ROCJ;, AZ $6!,I!, / Pit: (926) t-71-7000 / FI\X: (1J2S) R71 -102; 



EXHIBIT E 

"i11ll" ( ·, ~OI ~ \.:\l'I ha, uwJ it, tm11 tund, 111 h·ql thL· p111_1cl.'t running 1111c'-· ,1111n1al <,_;x 
t ·ontral·t funding ,,.1s ,kpk1cJ OCL",lll!--C th1.· h•8 C,mtrm:ts im ariahl~ dt• 1101 pw, idc enough 
liim!s for !\.:\Pl to c,,,·cr th1.· T\111'", opcr;niun and mainh:nani:1.· costs In the most•rl'cl'nl (1.,S 

< ·, ,mrm:t. tht: BI.'\ nckmm kdl!t:s th:11 ··1 t I he al·tua I fund in!! nmoun1s h,1\·e Ix-en \lll>.,r,mrial(r /,·" 
than th'° amnunls rc:c.1uesh:d for a ,,,.,,,,a < J.\I& R ,,rogram and th1.· appropriatt:d amounts ha\ t: nut 
kt:pt p.11.:e with continuing dc,clopmcnt of the pn~h,-c1:·. l ·untnu:t 1':o. r\ 16A V0031Q at i,;; 
h.·mrlmsis addcJI. Since CY .2UI-I. ~Af>I h:ts usc:c.f funds from th4.• follo\\ing year·s 638 Contract 
tn rcimnursc itself for the funds ii c,pcndcd 10 cover th1.· prc,·ious year":. shonfoll. Though ~API 
has n:imhurscJ itsdf this ,,a~ since 101-1. th1.· Bl:\ has llL'H"f denied NAPI .in~ l,38 Contrnct 
funds for the sunscqucnt year for this rc.1son. lhl· Bir\ ·s \,fo~ :rn. :WI 7 letter. howc,cr. state~ 
thnt ··NAPI shiluld not use the CY .:!O I 7 funds to cowr its shonfall."' /.,•t1c·r frnm Awar,li11g 
l 1/lkial. ll11r,·u1111/l11tlim1 At/din .\'cm,;,, Rcgi1111al < J/Jh-,· '" ll"ilw11 ( ·iwrl,•y. ('l,i(>f l:.\·,·c111frc 
01/ic,•r of .\AP/ (Mu> 30. 20171. 

lht: l •nitcd Statcs has a Jut~ lo the Na,·a_ji, !\:atinn tu pa~ ti,r all operation and maintenance costs 
rehncd .to the . .SJIP for ten ~cars .follm\ing.thc MIP'.s completion. An October 1957 .Rcpun. 

cxprcssl> rcfon-cd 10 in the Initiating .-\c:t. stales that the ~urnjo Nation would not be: required tt, 
makt' pa~ mcnts for rdmhursahk- lcJc.:ral ch.irgt:s until -completion uf the project dc,·dopmcm 
r1.•riud." 11.R 1)04.•. !'IJo. 42-1. at 357 c 1'160) C"R1.•imhursahlc Fcderul charges assessable against 
pn,_i\.'1.'I lands \\ould hc paid 1t, tht: Trc,1sul). in uccnrdam.--c with existing la\\ s. followin!? 
cumrk•tion of th'-· rrojcct dt:wlopmcnt pcriod"1. lhc lc~islatht· hislol) of the lnitiatin!! ,\ct 
sh,,,, s thal the Jc\ clormcnt period of th1.• !\:II P ,,oulJ tall' plm:t• 1hr ten years alier completion of 
the I I O.ll.:m-acrc project. ll,•e1ri11J! /Jc-f11r,· th,· S11hnm1m. 011 lrriJ,:ati,m am/ R,·,·la11w1im1 uf 1/r,· 

( ·,mun 1111 l11tt1rior "'"' /11\'ltlttr .-tflt1in. 86th ('ung. I <)O I I 9Ml I I ·'The total subsid~ un the part of 
ah.: laxpa~cn and Colorado Rhcr s1umg1.• pruj\..-ct pm,\.'r users for the ~ncfit of the I.IOU Indian 
famifo:s. \.':tlculutcd as of th<-" end of the construction unJ dewlornwnt period or the hcginnin}:.! of 
pw_il-CI opt.•ration. m:t~ he.: conS(.'T\Uti\'CI~ estimated ut $:?M, million. which is the 101::11 

construction cost plus interest during .i I :?•Y'-'ar cons1rnc1ion period und IO-~·\..-.ir Je,dupment 
Jll.'riod HI ~ percent.-): Id. at 205 , .. The h-dcml lmcstmcnt thus propoSt.-d. includina; interest on 
funds udHmccJ during tht: construc1iun and di:,dupmcnt periods. ,,ould amount to more tffim a 
~uart1.•r ,,r u hilliun Julian, h) the time 1h..- project \\oulJ tx- in full ,,pcrntiun:·,. 

Jkc;ms1.· the 1\/IIP is 1101 cumplcreJ. thL' l :nitcd States continues tu ha,c un·ohligntion to pa~ for 
1h1.• upcmti,,n and rmtintcnance co-.ts of 1hc r-..:1111 . :\s thc Bl,\ has m:knm, k-dgcd. the <,:l~ 
Contrm:ts haw pnwid\..-<l .,11h.-.111111i,1/~r It•.,., thm1 the amounts requested for a prop,•r 0.\/&R 
Jtrt1J!IW11:· Contrucl No. Al6AVO<JJ8.:! ut 83 h.·mplrnsis uddcd). lhc l:nitcd Statc1-:cannut a,oiJ 
its ,1t,Jig.11ions under the lniti:1ting .-\ct Ii) c,mtinually underfunding the NIIJ> unJ lea\ ing '.\.-\f>f 
\\ith the oill. \\i:. thcri:for'-·· urge the BIA to ullo\\ !\;/\Pl to u~ its current(,~~ Contract funds"' 
c,,, l'r I.1st) L'.tr's shortfoll ri.,r ,1p.:r.tth111 .ind maintcn;mce c(1sts. ns ~:\Pl has done ,-incc 1014. 

POST 01=F1CE BOX 74W / \\'INOOW ttOC"• AZ kC.Sl.5 / PH: (11211) "7J.iOOO / f'AX: (92!1) f.71 -tO!~ 



EXHIBIT E 

I i11all~. ;1, noh:J .iho,'-'· tlw l·o11,ttll\:tiu11 ph;t,l' .ii 1h, \.Ill' 1s :-1111 unguing. and tith: ol tlw \.IIP 
1emains ,dth the: l niteJ States. I nun ,200.~ thrnugh ]OOh. lhl' l nih.•<l Stutes ,,as '"11egl1tiating 

,, ith tlw ~u,:aj,1 ~at inn h• establish ;1 1111.:mor:mdum of understanding ( M< >l · 1 iJ,.:ntifying 

.tl·ti, itics and addressing responsihilitil'S to initiate the tumovcr of completed Bll1cl.s to the 

,a,njo 1'ntion:· DOI BIA. Budget Justitkutions. Hscal Year 2007. lilA-CO'.'-J-R~1-~. 

Negotiation!- failed in p;tn hccuusc NAPI refused to accept transfer of Blocks of the NIIP unless 
and until the- 4-'fllirc: NIIP wns cnmplctcJ. I III N "\ I\JO N" 1111, ~Ill' <:0,11111:110, l't. o .. I 9 
t~ll051. I he BIA \\as so focused on \."llll'ring imo u f..tOl · with the NuH1jo Nntion to transft·r 

,,,,rK·rship of certain MIi' hlul."l.s. tlu1t in i1s :!Oil<, Budget Justilicntion. the BIA slated that 

··1dnnstnic1ion of additional INIIPI fodlitics :m.· hcinl,! Jdcrrcd until the MOt' is linali7.cd und 
Signed:· Iii. · As NAPI ~1:11~-d in .i 1003 Rcsolu1ion. htm-c, er. --11 }here is nutbinf in the L,,, that ti 
allows the Department nf the Interior to condition complcrion of the- NIIP on any memorandum 

,1f undcrslunding:· The Uni1"-J States has dda) '-"-1 completion of the NIIP for o\'cr fon) year.-. 
I hL· l nitcd States has :1 <lut) to cumpktc the ~Ill' s,l th;tt till' t\antjn Nation can foll~ prutit from 

th...- completed pn.ijc,:t. 

If )OU h;nc .m) ques1inns pkus...- foci frcc to cnntuct Karis 1\!. Hegnyc. Legal Counsd. <>nk"• of 
th...- President nnd Vice President at t 928} 87 I-7812 or knbcgay'-•r,l'nnvujo-nsn.go\·. 

Sith:erd~. 

TIIE SA \'AJO NATION 

Ci: Spcal,.cr .2:t'J Nn,-ajo Nation Cou111;1l 

Rci.ouri:ci. and Uc\·dopmcnt t·f•mmiu,..,.. 

"- •\ l'I l\n;ird of Dirc,.;or,. 

POS1 Ol'FICE nox 74~0 / \\'INl>O\'\' ROCK, AZ M.SlS / f'H: (1);?8) t-71-7000 / 1:AX: (928) ti7l 4025 



PRIDE 

RESOLUTION OF THE 
NAVAJO AGRICULTURAL PRODUCTS INDUSTRY 

BOARD OF DIRECTORS 

EXHIBIT F 
BDJA-02-20 

Requesting that the Resources and Development Committee and the Navajo Indian 
Irrigation Project (NIIP) Negotiation Subcommittee of the Navajo Nation Council, in 
a unified effort with the Navajo·Nation Council and the Office of the President and 
Vice President (OPVP), to Petition the United States Secretary of the Interior to 
Reimburse the Navajo Agricultural Products Industry (NAPI) for $4,307,351.00 
Spent to Cover the Annual Shortfall of the Operations and Maintenance for the NIIP 
under Its Pub. L. 93-638 Contract, from 2013 to the Present. 

WHEREAS: 

1. The Navajo Agricultural Products Industry ("NAPI") is a wholly owned enterprise 
of the Navajo Nation charged with operating and managing a commercial farm on land 
held in trust by the United States for the Navajo Nation under an-Act ofCongress-enacted •· 
in 1962 authorizing the Navajo Indian Irrigation Project ("NIIP"), Public Law No. 87-483, 
see 5 N.N.C. § 1601 et seq. (2005); and 

2. The NIIP is an irrigated agriculture project in northwest New Mexico located on 
Navajo tribal lands just south of the city of Farmington; and 

3. The NIIP was created in exchange for the operation of the San Juan-Chama 
Diversion Project ("SJCDP"), which required the Navajo Nation to relinquish a substantial 
portion of its historic water rights and relinquish its priority rights during shortages in the 
San Juan River Basin; and 

4. The Navajo Nation negotiated with the United States and the State ·of New 
Mexico for more than ten years before reaching an agreement to develop 110,630 acres 
(11 blocks) of irrigated farmland at the NIIP, in exchange for the Navajo Nation's 
agreement that 110,000 acre-feet per year of water from the San Juan Basin (water that 
the Navajo Nation might otherwise assert a valid claim to) could be diverted to the Rio 
Grande Basin by way of the SJCDP; and 

5. The United States also agreed to provide for the Operations and Maintenance 
("O&M") of the NIIP during the construction period until the Navajo Nation assumed full 
ownership and control over the NIIP upon the project's completion; and 

6. The 1962 NIIP Act contemplated that the SJCDP and the NIIP · would be 
constructed and completed by 1976, but only the SJCDP was completed on schedule (in 
1971) and the NIIP remains incomplete today; and 

7. The NIIP has been subject to numerous delays and currently serves NAPI 
operations at just 66% of its originally planned size with Blocks 1-8 completed, Block 9 
remains largely incomplete (the Gallegos pumping station is complete, but irrigation 
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EXHIBITF 
BDJA-02-20 

infrastructure has no laterals for the on-farm development), and Blocks 10-11 not yet 
under construction; and 

8. On October - 1, 1985, the Bureau of Reclamation ("BOR") transferred 
responsibility for the O&M for the NIIP to NAPI under. Pub. L. 93-638 ("638") and the 
Bureau of Indian Affairs ("BIA") through Congressional appropriations has provided 
significantly less than the necessary funding for NAPI to fulfill the 638 obligations; and 

9. The O&M expenses for the NIIP have increased since 1985 and willcontinue 
to increase as additional acreage Is added to the NIIP and as the existing infrastructure 
deteriorates; and 

__ _ JO. _AlthoughNAPl_hasrepeatedly submitted annual budget increase requests to 
BIA to meet the rising costs for managing the O&M for tile NHP,-the-BlA-tiasrioCct)anged 
the budget amount since 1994 and O&M funding has fallen short of the amount necessary 
to manage the O&M, which continues to jeopardize the overall structural integrity of the 
NIIP project and caused substantial toss to NAPI and its contractors as demonstrated by 
the May 13, 2016, Kutz Siphon breach failure, in which NAPI sustained a total net revenue 
loss in crops of $6,769,303; and 

11. If BIA does not provide the necessary funding to cover the O&M shortfall for 
the NIIP immediately, another siphon breach failure is inevitable; and 

12. In an effort to cover the most pressing needs of the NIIP, beginning in 2013, 
NAPI started using NAPl's funds to cover the O&M shortfall to keep the NIIP running once 
annual 638 contract funds ·ran out and repaid itself the following funding year as outlined 
in the 638 Shortfall Jimeline, attached hereto as "Exhibit A"; and 

--
13. BIA was fully aware of this action by NAPI and did not dispute the process that 

NAPI implemented until May 30, 2017, when the BIA issued a letter to NAPI stating that 
"NAPI should not use the CY 2017 funds to cover Its shortfall~, see Letter from Awarding 
Official, BIA- Navajo Regional Office, to Wilton Charley, CEO of NAPI (May 30, 2017), 
attached hereto as ~Exhibit B"; and 

14. On November 2, 2017, NAP! issued a response to the B!A's letter dated May 
30, 2017, reaffirming its position that it was entitled to reimbursement of approximately 
$3,390,409, which included all costs incurred by NAPI to cover the O&M's shortfall, see 
Letter from Darryl Multine, CFO of NAPI to Jeanette Quintero, Indian Self-Determination 
Specialist, BIA- Navajo Regional Office (Nov. 2, 2017), attached hereto as "Exhibit C"; 
and 

15. On December 13, 2017, Jeanette Quintero, Indian Self-Determination 
Specialist, BIA- Navajo Regional Office sent a letter to NAPI stating that NAPI could not 
reimburse itself for paying the O&M shortfall from 2013-to 2017 as such reimbursement 
are not permitted under the 638 Contract, see Letter from Jeanette Quintero, Indian Self
Determination Specialist, BIA- Navajo Regional Office to Wilton Charley, CEO of NAPI 
(Dec. 13, 2017), attached hereto as "Exhibit D";- and 

2 



EXHIBIT F 
BDJA-02-20 

16. On February 6, 2018, the Navajo Nation President Russell Begay sent a letter 
to Sharon Pinto, Regional Director of the BIA - Navajo Regional Office urging the BIA to 
allow NAPI to reimburse itself for paying the O&M shortfall, see Letter from Navajo Nation 
President Russell Begay, to Sharon Pinto, Regional Director, BIA - Navajo Regional 
Office (Feb. 6, 2017), attached hereto as "Exhibit E"; and 

17. On September 28, 2018, Navajo Nation Council Speaker Lorenzo Bates, 
James Davis with the Office of the President and Vice President, the NAPI Board of 
Directors Chairperson Peter Deswood, Ill and NAPI Interim CEO Darryl Multine, met with 
Bartholomew Stevens, the newly appointed Regional Director of the BIA - Navajo 
Regional Office and Inquired about the status of the BIA's response to President Begay's 
letter dated February 6, 2018. During that meeting, Regional Director Stevens confirmed 
that, BIA acknowledges the NIIP O&M shortfall and the problems associated with It and 
that if he could find funds that they could possibly make payments to NAPI to cover some 
of the O&M shortfall. Speaker Lorenzo Bates directed the BIA to work with NAPI to 
resolve the reimbursement request; and 

18. On October 11, 2018, Regional Director Bartholomew Stevens met with 
Interim ·CEO·Darryl ·Multine-and ·NAPI management·and-infomiea ·th-errflhat lhe-BIAaia · 
not have the funds available to reimburse NAPI for the O&M shortfall and recommended 
that NAPI revise its budget for the NIIP to remain within the limits of the amounts allocated 
each year under the 638 Contract; and 

19. In November 2018, the NAPI Board of Directors was advised of the BIA's 
position and directed its legal counsel; the law firm of Fredericks Peebles & Patterson, 
LLP to determine what other claims NAPI and/or the Navajo Nation may assert to obtain 
reimbursement of the O&M shortfall amounts spent in preparation for the NIIP Negotiation 
Subcommittee regular meeting scheduled for November 30, 2018; and 

20. The Naabiik'fyati' Committee of the Navajo Nation Council formally established 
the NIIP Negotiation Subcommittee on April 13, 2017, by Resolution No. NABIAP-38-17 
to negotiate with the United States to develop a Memorandum of Agreement regarding 
the funding and completion of the NIIP, advocate for funding for the operation and 
management of the NIIP, advocate for funding for NIIP under the Water Infrastructure 
Improvements for the Nation Act and lobby in the interest of the NIIP; and 

21 ~ On November 30, 2018, NAPI management and NAP l's legal counsel 
provided an update to the NIIP Subcommittee during a regular meeting of the NIIP 
Negotiation Subcommittee of the options for NAPI and the Navajo Nation to seek 
reimbursement for the NIIP O&M shortfall and the potential for the Navajo Nation to 
pursue a breach of trust lawsuit against the United States for failure to complete the NIIP 
pursuant to the 1962 NIIP Act; and 

22. On December 7, 2018, NAPI management and NAPl's legal counsel provided 
an update to the Resources and Development Committee during a Leadership meeting 
of the options for NAPI and the Navajo Nation to seek reimbursement for the NIIP O&M 
shortfall and the potential for the Navajo Nation to pursue a breach of trust lawsuit against 
the United States for failure to complete the NIIP pursuant to the 1962 NIIP Act; and 
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23. On December 31, 2018, the Naabik'ryati' Committee passed Resolution No. 
NABID-99-18, which formally supports the NAPI Board's request for the Navajo Nation to 
petition the Secretary of the Interior for reimbursement of all funds spent by NAPI to cover 
the annual shortfall of the O&M of the NIIP and supports the NAPI Board's request that 
the current and incoming Navajo Nation leadership direct the Navajo Nation. Department 
of Justice to review and evaluate the viability of a claim against the United States 
regarding the failure to comply with the 1962 NIIP Act; and 

24. On July 22, 2019, the .NAPI Management and several NAPI Board members 
met with President Jonathan Nez and discussed the need to petition the Secretary of the 
Interior for.reimbursement of all funds spent by NAPI to cover the annual shortfall of the 
O&M of the NIIP and direct the Navajo Nation Department o( Justice to review and 

.. evaluate-the-viability .ota_claim .against.the .United States_reg~r,gir:a,gJb~_failure to comply 
with the 1962 NIIP Act; and . ·-

25. Following the meeting and at the President's request, NAPI Management sent 
to the President's staff on July 25, 2019, a draft letter to the Secretary of the Interior for 
the President's review and signature and draft talking points for the Office of the President 
to deliver to the Secretary of the Interior; and 

26. Since that time, NAPI has not been able to confirm whether the draft letter was 
signed and sent to the Secretary of the Interior or if the talking points were discussed with 
the Secretary of the Interior; and 

27. The NIIP Subcommittee was re-established on June 13, 2019, by Resolution 
No. NABIJN-32-19; and 

28. The NAPI Board has met with the NIIP Subcommittee on three occasions on 
October 26, 2019, November 9, 2019, and December 14, 2019; and has provided an 
update on the status of NAPl's priorities to the NIIP Subcommittee; and 

29. During a Work Session of the NIIP Subcommittee held on November 9, 2019, 
Stanley Pollock, the Navajo Nation Water Rights Attorney reported on the history of the 
NIIP and opined that he did not believe that filing a lawsuit against the United States for 
failure to comply with the 1962 NIIP Act would be successful and noted that the Navajo 
Nation Department of Justice had not received a copy of Resolution ,No. NABID-99-18, 
and therefore, had not reviewed and evaluated the viability of a claim against the United 
States regarding the failure to comply with the 1962 NIIP Act; and 

. 30. During a Special Meeting of the NIIP Subcommittee held on December 14, 
2019, the NIIP Subcommittee recommended that the NAPI Board approve a.resolution 
outlining the history, purpose and intent of seeking reimbursement of the O&M shortfall 
for the NIIP and a resolution outlining a proposed Navajo Nation strategy for NAPI and 
the NIIP; and 

,31. NAPI Management reports thatit has incurred a total loss of $4.3 Million for 
paying the O&M shortfall from 2013 to the present, which are itemized in the report 
attached hereto as "Exhibit F", causing more deferred maintenance, risk of further 
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deterioration to the NIIP infrastructure, and uncertainty for NAPl's operations and 
profitability in the future; and 

32. The United States' failure to complete the NIIP by 1976, as anticipated in the 
1962 NIIP Act, has imposed significant costs and created substantial losses for the 
Navajo Nation and NAPI; and · 

33. Based on the Navajo Nation's standing, the Navajo Nation is the only party 
that can petition the United States Secretary of the Interior to reimburse NAPI for the O&M 
shortfall from 2013 to the present; therefore, NAPI management recommends that the 
NAPI Board request that the actions of the Navajo Nation leadership to pursue these 
actions be paid at the sole expense of the Navajo Nation, including any and all legal fees 
of the-Navajo Nation associated therewith; and 

34. Due to the United States Secretary of the Interior's failure to reimburse NAPI 
for the O&M shortfall, NAPI management recommends that the NAPI Board of Directors 
request that the Navajo Nation ~eadership petition the Secretary of the Interior to 
reimburse NAPI for the O&M shortfall from 2013 to the present by utilizing funds from the 
Bureau of Reclamation-Fund established to pay O&M for irrigation -projects;including NIIP 
pursuant to Section 6 of the Reclamation Act, 57-161, § 6, ch. 1093, 32 Stat. 389 (1902), 
codified in 43 U.S.C. § 491, funds from the Upper Colorado River Basin Fund established 
to carry out the provisions of the Colorado River Storage Project Act (Storage Act), Pub. 
L. No. 84-485, § 5, ch. 203, 70 Stat. 105, 107 (1956), codified in 43 U.S.C. § 620d for 
participating projects, Including NIIP, and from such other funds that may be available to 
reimburse NAPI for the NIIP O&M shortfall; and 

35. The NAPI Board of Directors has received the recommendations of NAPI 
management and has determined that it is in the best interest of NAPI and the Navajo 
Nation to request that the Resources and Development Committee and the NIIP 
Negotiation Subcommittee of the Navajo Nation, in a unified effort with the Navajo Nation 
Council and the Office of the President and Vice President, to. petition the United States 
Secretary of the Interior to reimburse NAPI for $4,307,351.00 spent to cover the annual 
shortfall of the operations and maintenance for the NIIP under its Pub. L. 93-638 Contract, 
from 2013 to the present; and 

36. The NAPI Board of Directors has determined that it Is in the· best Interest of 
NAPI and the Navajo Nation to request that the Navajo Nation leadership request that the 
Secretary of Interior authorize that any future deficiencies In annual appropriations for the 
operations and maintenance for the NIIP under its Pub. L. 93-638 Contract be drawn from 
the Bureau of Reclamation Fund established to pay O&M for irrigation projects, including 
NIIP pursuant to Section 6 of the Reclamation Act, 57-161, § 6, ch. 1093, 32 Stat. 389 
(1902), codified in 43 u~s.c. § 491, funds from the Upper Colorado River Basin Fund 
established to carry out the provisions of the Colorado River Storage Project Act (Storage 
Act), Pub. L. No. 84-485, § 5,·ch. 203, 70 Stat. 105, 107 (1956), codified in 43 U.S.C. § 
620d for participating projects, including NIIP, and from such other funds that may be 
available to pay for the NIIP operations and maintenance costs; and 
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37. The NAPI Board of Directors has also determined that it is in the best interest 
of NAPI to request that the actions of the Navajo Nation leadership be paid at the sole 
expense of the Navajo Nation, including any and all legal fees of the Navajo Nation 
associated with petitioning the United States Secretary of the Interior to reimburse NAPI 
for all monies spent to cover the annual shortfall of the operations and maintenance for 
the NIIP under its Pub. L. 93-638 Contract. 

NOW THEREFORE BE .IT RESOLVED THAT: 

· 1. The NAPI Board of Directors respectfully requests that the Resources and 
Development Committee and the NIIP Negotiation Subcommittee of the Navajo Nation 
Council, In a unified effort with the Navajo Nation Council and the Office of the President 

_and ... Vice President, .to petition_the 1.Ji:1H~g_§_t~tes Secretary of the Interior to reimburse 
NAPI for $4,307,351.00 spent to cover the- annual shortfall of the operations and 
maintenance for the NIIP under its Pub. L. 93-638 Contract, from 20~3 to the present, by 
utilizing funds from the Bureau of Reclamation Fund established to pay O&M for irrigation 
projects, including NIIP pursuant to Section 6 of the Reclamation Act;Pub. L. No. 57-161, 
§·6, ch. 1093, 32 Stat. 389 {1902), codified In 43 U.S.C. § 491,.funds from the Upper 
Colorado River Basin Fund established to carry out the. provisions of the Colorado River 
Storage Project Act {Storage Act), Pub. L. No .. 84-485, § 5, _ch. _203, 70 Stat. 105, 107 
{1956), codified in 43 U.S.C. § 620d for participating projects, including NIIP, and from 
such other funds that may be available to r~imburse NAPI for the NIIP O&M shortfall. 

2. The NAPI Board of Directors respectfully requests that in addition to seeking 
reimbursement of the NIIP O&M shortfall that the Navajo Nation leadership request that 
the Secretary of Interior authorize that any future deficiencies in annual appropriations for 
the operations and maintenance for the NIIP under its Pub. L. 93-638 Contract be drawn 
from ·the Bureau of Reclamation Fund established to pay O&M for Irrigation projects, 
including NIIP pursuant to Section 6 of the Reclamation Act, 57-161, § 6, ch. 1093, 32 
Stat. 389 {1902), codified in 43 U.S.C. § 491, funds from the Upper Colorado River Basin 
Fund established to carry out the provisions of the Colorado River Storage Project Act. 
(Storage Act), Pub. L. No. e4-485, § 5, ch. 203, 70 Stat. 105, 107 (1956), codified In 43 
U.S.C. § 620d for participating projects, including NIIP, and from such other funds that 
may be available to pay for the NIIP operations and maintenance costs. 

3. The NAPI Board of Directors respectfully requests that the actions of the Navajo 
Nation leadership be paid at the sole expense of the Navajo Nation, including any and all 
legal fees of the Navajo Nation associated with petitioning the United States Secretary of 
the Interior to reimburse NAPI for· all monies spent to cover the annual shortfall of the 
operations and maintenance for the NIIP under its Pub. L. 93-638 Contract. 

4. The Chief Executive Officer is authorized and directed to communicate this 
resolution to the appropriate officlals of the Navajo Nation and to take any and all actions 
necessary to carry out the purpose and intent of this resolution. 
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CERTIFICATION 

EXHIBIT F 
BDJA-020020 

I hereby certify that the foregoing resolution was considered by the Navajo 
Agricultural Products Industry Board of Directors at an annual meeting at which a quorum 
was present at NAPI Headquarters near Farmington, New Mexico, and that the same was 
passed by vote of _3_ in favor, _o_ opposed, and _o_ abstained, this 3rd day of January, 
2020. 

Motion: Delane Atcitty 
Second: Danny Simpson 
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March 27; 2020 
20-HQ-24 

Email: Bartholomew.Stevens@bla.gov 

Regional Director Bartholomew Stevens 
. Navajo Regional Office_ 
Bureau of Indian Affairs 
301 West Hill Avenue, Room 262 
Gallup, NM 87301 

EXHIBIT G 
NAVAJO AGRICULTURAL PRODUCTS INDUSTRY 

P.O. Drawer 1318 
Farmington, NM 87499 

Telephone: (505) 566-2600 
Fax: (505) 960-9458 

www.navajopride.com 

Re: Operations and Maintenance Cost Responsibilities for Navajo Indian Irrigation Project 

Dear Regional Director Stevens: 

I write to you on behalf of the Navajo Agricultural Products Industry ("NAPI") regarding the United 
States' continuing obligation to pay Operation and Maintenance ("O&M") costs for the Navajo Indian 
Irrigation Project ("NIIP"). In light of recent meetings involving NAPI and Bureau of Indian Affairs 
("BIA") representatives, NAPI seeks clarification from you regarding the United States' position on 
this matter. 

After a January 23, 2020, Project Management Team meeting with BIA to discuss the O&M rate for 
the NIIP, NAPI representatives learned that BIA Director Darryl LaCounte sent you a letter regarding 
implementation of an O&M rate for NIIP to cover the O&M shortfall. During this meeting, the ·BIA 
representatives further requested that Lionel Haskie, the NIIP O&M Manager, attend an in-person 
meeting on February 19, 2020, in Lakewood, Colorado with Dave Fisher and Roland Becenti to 
determine what information BIA would need to start calculating the O&M rate for NIIP and for NIIP to 
begin reimbursement of O&M costs in 2021. 

Mr. Haskie attended the meeting and provided requested information to BIA, however, NAPl's 
position is that the United States is obligated to pay O&M charges for the NIIP presently, and until 10 
years after the completion of the NIIP. A joint report by Reclamation and Indian Affairs, referenced in 
the 1962 legislation authorizing the NIIP, makes clear that the Navajo Nation's repayment of O&M 
charges would not begin until 10 years after the NIIP is fully developed.1 Given that the NIIP has not 
been completed, NAPI and the Navajo Nation do not have a current obligation to pay O&M charges 
for the NIIP. 

1 Pub. L. 87-483, 76 Stat. 96 (June 13, 1962); 1957 Joint Report at 346, 356-57. 



EXHIBIT G 

In light of the foregoing, please clarify BIA's position concerning the O&M cost responsibilities for the 
NIIP and inform NAPI whether the BIA intends to notify the Navajo Nation leadership of the requests 
that have been communicated to NAPI to seek reimbursable federal charges for O&M beginning in 
2021. 

We look forward to your response to this letter. If you have any questions regarding this request, 
please contact me at the phone number referenced above. Thank you. 

Sincerely, 

?i}~vt. . 
David Zell Chief Executive Officer 
NAVAJO GRICULTURAL PRODUCTS INDUSTRY 

cc. Darryl LaCounte, BIA Director 
NAPI Board of Directors 
file 



THE NAVAJO NATION 

JONATHAN NEZ I PRESIDENT MYRON LIZER I VICE PRESIDENT 

The Honorable David Bernhardt 
Secretary of the Interior 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington, D.C. 20240 

'July 9, 2020 

Re: ..... Request for Reimbursement of Expenseslncurred.DueJo_Emergency __ Shortfall for. 
the Navajo Indian Irrigation Project Operations and Maintenance Costs . · 

Dear Secretary Bernhardt: 

The Navajo Nation requests that you reimburse our Navajo Agricultural Products Industry 
("NAPf') for $4,307,351.00 that NAPI spent on operation and maintenance costs for the Navajo 
-Indian faigation Project (''NIIP'') in CY 2016. As explained below, the Depa.'1ment of the 
Int~rior is currently required to pay for all operation and maintenance costs for the NIIP. 
However, Interior's funding shortfall forced NAPI to spend its own funds to keep the NIIP in 
operation to avoid shutting down the project and devasting crop loss. Under the law, NAPI must 
be reimbursed for the funds used to cover NIIP operation and maintenance costs in CY 2016. 
Under the 1962 Act, which authorized and funded the Secretary of the Interior to construct, 
operate and maint:ain the NIIP, Interior is required to pay for all operation and maintenance costs 
related to the NIIP for a 10-year development period following completion of construction. 

· Public Law No. 87-483 in 1962 ("the 1962 Act''), as amended by Pub. Law 91-416, September 
1970. The NIIP is still not completed. The NIIP was supposed to be completed in the 1970s, but 
as of 2013, the NIIP was only 66 percent completed. As a result, Interior is still required to pay 
for all operation and maintenance costs for the NIIP. 
The 1962 Act and its legislative histocy ·make clear Interior's ongoing obligation to pay for the 
operation and maintenance of the NIIP. First, the 1962 Act specifically approved the NIIP as set 
out in an October 1957 Coordinated Report provided under Section 9(a) of the Reclamation Act 
of 1939 snd approved by the Secreta.---y of the Interior. The 1957 Coordinated Report provided 
for a 10-year development period before charges would be assessed to the Navajo Nation. H.R. 
Doc. No. 424, at 346 (1960). This development period was specifically included in the 
Coordinated Report's conclusions that were approved by the Secretary. The Coordinated Report 
concluded that the Navajo Nation would not be required to make payments for reimbursable 
federal charges until "following completion of the project development period." Id. at 357 
(1960). 
Interior's obligation to fund NIIP operation and maintenance is further described in the 
legislative histocy of the 1962 Act. Hearings on the NilP indicated that the development period 
of the NIIP would take place for 10 years after completion of the 110,630-acre project and that 
Interior would cover operation and maintenance costs over this development period. Hearing 



Before the Subcomm. on Irrigation and Reclamation of the Comm. on Interior and Insular 
Affairs, 86th Cong. 190 (1960) The hearing record states that: 

EXHIBIT H 

The total subsidy on the part of the taxpayers and Colorado River storage project power users for 
the benefit of the I, I 00 Indian families, calculated as of the end of the construction and 
development period or the beginning of project operation, may be qonservatively estimated at 
$266 million, which is the total construction cost plus interest during a 12-year construction 
period and 10-year development period at 3 percent. 
Id. at 205. The hearing record also made clear that, [t]he Federal Investment thus proposed, 
including interest on funds advanced during the construction and development periods, would 
amount to more than a quarter of a billion dollars by the time the project would be in full 
operation." 

Reimbursement ofNAPI for operation and maintenance of the NilP did not become an 
issue witil CY 2013. At first, the Bureau of Indian Affair ("BIA") and Bureau of Reclamation 
("BOR") operated and maintained the NIIP, but since· 1985, NAPI lias perfonned federal 
operation and maintenance duties through an Indian Self-Determination and Education 
Assistance Act of 1975 contract ("638 Contract"). Between 1990 and 2017, the BIA provided 
roughly $3 to $4 million to NAPI each fiscal year through 638 Contract No. A16AV00382 at 
Exhibit.C, Chart C-2,-Exhibit -D;chartD-l;·---------··------··· -- ··-··-·- --·-·-· --· ·· ---· · ·---···· · --·· ·- · 

It was in CY 2013 that annual 638 Contract funding was depleted before the end of the 
year. NAPI requested additional funding from the BIA to continue NilP operations and winter 
maintenance for the rest of the year, bll;t was informed that additional funds were not available 
and that if NAPI wanted to keep the projectgoing, it would need to pay for the operation and 
maintenance costs itself. The depletion of 638 Contract funding in CY 2013 created an 
emergency situation for NAPI that required immediate action to avoid NilP infrastructure 
damage and the total and devasting loss ofNAPl's crops. 

To avoid this emergency situation, beginning in CY 2014, NAP! has ~ed funds from the 
following year's 638 Contract to reimburse itself for the funds it expended to cover the previous 
year's shortfall. Though NAPI has reimbursed itself this way since 2014, the BIA has never 
denied NAPI any 638 Contract funds for the subsequent year for this reason. In fact in the most
recent 638 Contract, the BIA acknowledges that "[t]he actual funding amowits have been 
substantially less than the amounts requested for a proper OM&R program and the appropriated 
amounts have not kept pace with continuing development of the project." Contract No. 
A16AV00382 at 83 (emphasis added). 

However, in a May 30, 2017 letter, BIA states that ''NAPI should not use the CY 2017 funds to 
cover its shortfall." Letter from Awarding Official, Bureau of Indian Affairs - Navajo Regi,onal 
Office, to Wilton Charley, Chief Executive Officer of NAPI (May 30, 2017). Given this letter, the 
Navajo Nation requested direct reimbursement from the BIA in 2018. Letter from President 
Russell Begaye to Sharon Pinto, Regional Director, Bureau of Indian Affairs, Re: Funding 
Shortfall for the Navajo Indian I"igdtion Project (Feb. 6, 2018). The BIA informed us that it 
lacks the funding necessary to reimburse NAPI for the shortfall and that due to the Anti
Deficiency Act, federal officers cannot allocate more funds than what is appropriated by 
Congress. 31 U.S.C. § 1341(a). · 
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EXHIBIT H 

BIA's position is incorrect as it assumes that the only funds available for meeting the NIIP 
operation and maintenance costs are those funds appropriated to BIA. In fact, the NIIP is a 
Reclamation project and part of the Upper Colorado River Basin and the Secretary of the Interior 
has a statutory duty to use the Reclamation Fund and the Upper Colorado River Basin Fund for 
the operation and maintenance of NIIP. Such funds can and should be utilized to reimburse 
NAPI for the operation and maintenance shortfall for the NIIP and to also provide additional 
funding for the N1IP. 

Pursuant to the 1962 Act, Congress authorized the Secretary of the Interior to construct, operate 
and maintain the NIIP for the principal purpose of furnishing irrigation water to approximately 
110,630 acres ofland using an average annual diversion of508,000 acre-feet of water in 

_ ~r4ru:l,~_witllJ:l_1~~191:.a,g9J~J,y~_r Storage_ Project Al--t ("Storage Act'')._ Act of April _1_1,_ 1956, 
70 Stat. 105, as amended, 43 U.S.C. §§ 620-6200. In the Storage Act, Congress classified both 
NIIP and the San Juan-Chama Project ("SJCP'') as ''participating projects" pursuant to Section 1 
of that Act. 43 U.S.C. § 620. 

In Section 1 of 'the Storage Act, Congress authorized the Secretary of Interior to construct, 
operate, and maintain participating projects of the Upper Colorado Basin. 43 U.S.C. § 620. 
NilP is a participating project of the Upper Colorado Basin. When carrying out duties of 
constructing, operating and maintaining these participating projects, the Secretary is governed by 
the Reclamation Act of 1902. 43 U.S.C. § 620c (citing Act of June 17, 1902, 32 Stat. 388). 
Within the Reclamation Act, Congress directs the Secretary "to use the reclamation fund for the 
operation and maintenance of all reservoirs and irrigation works constructed (emphasis added)" 
under the Reclamation Act. 43 U.S.C. § 491. Accordingly, Congress delegated an affirmative 
duty to the Secretary to use the Reclamation Fund for the operation and maintenance of irrigation 
works constructed under the provisions of the Reclamation Act, which includes NIIP. 

In Section 5 of the Storage Act, Congress also authorized the creation of a separate fund in the 
Treasury of the United States-the Upper Colorado River Basin Fund ("Basin Fund'')--to be 
made available "until expended •.• for carrying out the provisions of [the Storage] Act." 43 
U.S.C. § 620d. Concurrently, the Secretary also has a duty to use funds from the Basin Fund for 
operation and maintenance of the NIIP, based on Sections 4 and 5 of the Storage Act and the 
Commission's annual report. 

Notably, the Commission report says that participating projects develop water in the Upper 
Colorado River system and participate in the use of revenues from the Basin Fund to help repay 
the costs of irrigation features that are beyond the ability of the water users to repay. Sixty-Ninth 
Annual Report of the Upper Colorado River Commission at 45. Because NAPI is the sole water 
user of. the NIIP, and because NAPI does not have the ability to repay costs of irrigation features 
of the NIIP, revenues from the Basin Fund should be used to repay operation and maintenance 
costs incµrred by NAP!. Accordingly, as a participating project of the Storage Act and a 
qualifying Reclamation project, the Secretary has a duty to use the Reclamation Fund and the 
Basin Fund to reimburse NAPI for the operation and maintenance costs and to cover future 
operation and maintenance costs of the NIIP. 

POSf OFFICE BOX 7440 I WINDOW ROCK, AZ 86515 I PHONE: (928) 871-']ooo I FAX: (928) 871- 4025, 



. ' EXHIBIT H 

Because the NIIP is not completed, the United States continues to have an obligation to pay for 
the operation and maintenance costs of the NIIP. As the BIA has acknowledged, the 638 
Contracts have provided substantially less than the amounts requested for a proper OM&R 
program." Contract No. Al6AV00382 at 83 (emphasis added). The United States cannot avoid 
its obligations under the 1962 Act by continually underfunding the NIIP and leaving NAPI with 
the bill. 

We urge the Secretary of the Interior to reimburse NAPI for the shortfall for operation and 
maintenance costs, which is $4,307,351.00. We also urge the Secretary to identify viable 
sources of funding, as discussed in this letter, for future operation and maintenance of the NIIP. 
If you have any questions please feel free to contact Paulson Chaco, Office of the President and 
Vice President Chief of Staff, pautsonchaco@navajo-nsn.gov or 928-871-7000. 

Sincerely, 

9-:n-J\/9 
Jonathan Nez, President 
THE NAVAJO NATION 

~!,~ulem 
THE NAVAJO NATION 
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United States Department of the Interior 
BUREAU OF INDIAN AFFAIRS 

Honorable Jonathan Nez 
President, Navajo Nation 
Post Office Box 7 440 
Window Rock, Arizona 86515 

Mr. David Zeller 
Chief Executive Officer 
Navajo Agricultural Products Industry 
Post Office Box 1318 · · 
Fannington, New Mexico 87499 

Dear President Nez and M..r. Zeller: 

Navajo Regional Office 
P.O. Box 1060 

Gallup, New Mexico 87305 

September 1, 2020 

EXHIBIT 1· · · . 

I write in response to Mr. Zeller's letter dated March 27, 2020, regarding Operations and 
Maintenance (O&M) Cost Responsibilities for the Navajo Indian Irrigation Project (NIIP). In 
particular, your letter expressed NAPI's position that "the United States is obligated to pay O&M 
charges for the NIIP presently, and until 10 years after the completion of the NIIP." Your letter 
referenced the 1962 Act of Congress that authorized NIIP1 and a related report as the basis of 
your position and further noted that NIIP had not yet been completed. Accordingly, your letter 
requested clarification of the Bureau of Indian Affairs' (BIA) position on this matter. 

After reviewing the relevant authorities, BIA has a different interpretation from the one proposed 
in your letter. With respect to O&M assessments specifically, Section 5 of the 1962 Act states 
that payment ofNIIP O&M charges "shall be in accordance with the provisions of ... 25 U.S.C. 
385[.]" Section 385, in turn, authorizes the Secretary of the Interior to assess O&M charges on 
Indian irrigation projects, and as delegated BIA sets O&M rates in accordance with regulations 
governing its irrigation projects found at 25 CFR Piut ! 71. Neither the 1962 Act nor Section 385 
limits the Secretary or the BIA's authority to set and assess O&M charges at NIIP. 

As to the related issues, BIA also has a different view. Your letter references the coordinated 
report published as House Document No. 424,2 adopted by Section 1 of the 1962 Act, which 
incorporated both a 1955 feasibility report and a 1957 plan of development for NIIP. But the 
report's recommendation for a IO-year development period related to the assessment of 
construction costs for NIIP, not the assessment or timing of O&M charges. 3 Section 6 of the 
1962 Act has an express prohibition related to the 10-year period after NIIP construction, but that 

1 Act of June 13, 1962, Pub. L. No. 87-483, 76 Stat. 96 (codified as amended at 43 U.S.C. §§ 615ii-615zz) (omitted). 
2 H.R. Doc. No. 86-424 (1960). 
3 Id. at 346, 356-57. 
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EXHIBIT I 

prohibition only relates to the delivery of water for the production of certain commodities on 
"newly irrigated lands." Conversely, Section 5 of the 1962 Act specifically covers O&M 
charges, as noted above, and that section has no reference or connection to such time period. 
Accordingly, we find no support for the conclusion that the 1962 Act or related materials require 
that NIIP be fully,constrncted or that a IO-year period lapse before O&M assessments begin. 
BIA appreciates that assessing O&M charges at NIIP may present challenges. Accordingly, BIA 
does not propose to charge full O&M assessment rates at this time and will continue to provide 
funding as available through appropriations. Absent sufficient appropriations, however, BIA 
will pursue assessment of lands in production to make up the difference in order to operate and 
maintain NIIP's facilities. 

If you have any questions, please contact Mr. Roland Becenti, Supervisory Civil Engineer, 
Navajo Indian Irrigation Project, at (505) 325-1864 or Mr. Rudy Keedah, Branch Chief, Branch 
of Engineering, at (505) 863-8230. 

Sincerely, 

Bartholomew Stevens 
Regional Director 
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